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Abstract 

Carbon Majors are the main global contributors to climate change, and yet, seldom have 

their environmental liability been enforced by the Judiciary. The lack of specific legal 

provisions regarding climate change has hindered any progress in this regard. The Hague 

District Court ruled in the Milieudefensie case, based on tort law, that Royal Dutch Shell 

had breached its Duty of Care and human rights obligations towards Dutch citizens, as it 

had failed to curb Greenhouse Gas emissions. The Court assessed the scope and extent of 

this duty, also known as the Standard of Care, according to the international commitments 

of the Netherlands. This Standard of Care acts as an ‘open-ended norm’ that introduces 

international and soft-law instruments into any legal system, and as such, has the potential 

to be replicated in other legal systems that allow such ‘open-ended norm’. This research 

aims to provide that a similar ruling could be replicated in Spain against a Carbon Major, 

following the legal findings and guidelines of Milieudefensie. 
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Chapter 1. Introduction 

According to overwhelming evidence, anthropogenic climate change is one of the 

most pressing threats to human lives, livelihoods, and democratic institutions.1 

Environmental activists have sought to enforce liability for these climatic changes in 

different fora, and yet, the institutional response by legislative and executive actors has 

been laggard and sub-optimal.2 The Judiciary, on the other hand, has been successful in 

enforcing climate change mitigation3 through a new body of environmental law that 

combines international, human rights, constitutional, tort law, etc., climate change 

litigation (CCL).4 Public actors are the usual focus of CCL to compel them to enact more 

stringent environmental regulation, but little attention has been given to corporations, 

despite being the main contributors to climate change. 

In the Netherlands, the Milieudefensie et al. v. Royal Dutch Shell plc.5 

(Milieudefensie) case ruled that corporations can be found liable for breaching their Duty 

of Care (DoC) and human rights obligations towards Dutch citizens, if they fail to curb 

Greenhouse Gas (GHG) emissions responsible for climate change.6 Scholars and legal 

professionals are assessing whether the findings of the case can be replicated in other 

jurisdictions.7 In Spain, despite being one of the most vulnerable European countries to 

                                                           
1 IPCC, 2021: Climate Change 2021: The Physical Science Basis. Contribution of Working Group I to the 

Sixth Assessment Report of the Intergovernmental Panel on Climate Change [Masson-Delmotte, V., P. 

Zhai, A. Pirani, S.L. Connors, C. Péan, S. Berger, N. Caud, Y. Chen, L. Goldfarb, M.I. Gomis, M. Huang, 

K. Leitzell, E. Lonnoy, J.B.R. Matthews, T.K. Maycock, T. Waterfield, O. Yelekçi, R. Yu, and B. Zhou 

(eds.)]. Cambridge University Press. In Press. Available at: https://www.ipcc.ch/report/sixth-assessment-

report-working-group-3/ 
2 Giabardo, C. V. (2021). Climate Change Litigation & Corporate Responsibility. A Comment on 

'Milieudefensie and Others vs. Shell' (2021). A Comment on'Milieudefensie and Others vs. Shell. Available 

at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3866244 
3 Ferreira, P. G. (2016). ‘Common but differentiated responsibilities’ in the National Courts: Lessons from 

Urgenda v. The Netherlands. Transnational Environmental Law, 5(2), 329-351. Available at: 

https://www.cambridge.org/core/journals/transnational-environmental-law/article/common-but-

differentiated-responsibilities-in-the-national-courts-lessons-from-urgenda-v-the-

netherlands/69057150F17B06AE67DB52341FD6B1EC 
4 Roy, S., & Woerdman, E. (2016). Situating Urgenda v the Netherlands within comparative climate change 

litigation. Journal of Energy & Natural Resources Law, 34(2), 165-189. Available at: 

https://www.tandfonline.com/doi/abs/10.1080/02646811.2016.1132825 
5 Milieudefensie et al. v. Royal Dutch Shell plc, The Hague District Court, Case number C/09/571932/HA 

ZA 19-379 (2021) (English version). 
6 Ibid.,  p. 339 
7 Hösli, A. (2021). Milieudefensie et al. v. Shell: A Tipping Point in Climate Change Litigation against 

Corporations?. Climate Law, 11(2), 195-209. p.197 Avalable at: https://heinonline.org/hol-cgi-

bin/get_pdf.cgi?handle=hein.journals/climatla11&section=11. Also in Giabardo (2021).  

https://www.ipcc.ch/report/sixth-assessment-report-working-group-3/
https://www.ipcc.ch/report/sixth-assessment-report-working-group-3/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3866244
https://www.cambridge.org/core/journals/transnational-environmental-law/article/common-but-differentiated-responsibilities-in-the-national-courts-lessons-from-urgenda-v-the-netherlands/69057150F17B06AE67DB52341FD6B1EC
https://www.cambridge.org/core/journals/transnational-environmental-law/article/common-but-differentiated-responsibilities-in-the-national-courts-lessons-from-urgenda-v-the-netherlands/69057150F17B06AE67DB52341FD6B1EC
https://www.cambridge.org/core/journals/transnational-environmental-law/article/common-but-differentiated-responsibilities-in-the-national-courts-lessons-from-urgenda-v-the-netherlands/69057150F17B06AE67DB52341FD6B1EC
https://www.tandfonline.com/doi/abs/10.1080/02646811.2016.1132825
https://heinonline.org/hol-cgi-bin/get_pdf.cgi?handle=hein.journals/climatla11&section=11
https://heinonline.org/hol-cgi-bin/get_pdf.cgi?handle=hein.journals/climatla11&section=11
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climate change,8 and hosting some of the most emitting oil and gas multinationals,9 no 

similar legal study has been carried out yet, nor has there been any judicial procedure 

regarding climate change mitigation. For this reason, this research aims to fill this 

detected knowledge gap and contribute to the ongoing Climate Justice scholarship. 

Furthermore, this research is addressed to jurists and legal professionals, seeking a legal 

basis to enact CCL against a Carbon Major, not only in Spain, but with the potential to 

be applicable to any Common or Civil Law systems. Therefore, the research question can 

be established as follows:  

“To which extent can a Carbon Major liability for climate change be enforced through 

tort law based CCL in Spain, following the legal reasoning of Milieudefensie?” 

 

Chapter 2. Methodology 

Following a solution-oriented methodology, this research starts with a functional 

question on how national systems incorporate a global phenomenon like climate change 

into their legal systems, and then enforce its liability through litigation.10 As the focus of 

the research is to assess if a successful procedure in the Netherlands can be replicated in 

another jurisdiction, a comparative analysis with a normative agenda will be followed.  

2.1 Tertium Comparationis 

Both jurisdictions have been chosen according to their legal relevance, especially 

regarding their structural similarities with yet divergent outcomes. The Netherlands and 

Spain share a common regulatory framework as members of the European Union (EU). 

Both recognise the same fundamental rights and freedoms, and both are integrated into a 

system that seeks legal harmonisation at the EU level. Such harmonisation has not been 

                                                           
8 Proyecciones climáticas para el siglo XXI. Regionalización AR5-IPCC. AEMET, 2022,  Accessed on 

June 11th. Available at: 

http://www.aemet.es/es/serviciosclimaticos/cambio_climat/result_graficos?opc6=0 
9 Griffin, Paul, and C. R. Heede. "The carbon majors database." CDP carbon majors report 2017 14 

(2017) Available at: http://www.truevaluemetrics.org/DBpdfs/Carbon/CDP/CDP-Carbon-Majors-Report-

2017.pdf 
10 Beckers, A. (2015). Enforcing corporate social responsibility codes: on global self-regulation and 

national private law. Bloomsbury Publishing. p.39 Accessed on June 10th. Available at: https://web-a-

ebscohost-

com.ezproxy.ub.unimaas.nl/ehost/ebookviewer/ebook/bmxlYmtfXzEwNzA1NzlfX0FO0?sid=ac46ac47-

22fb-4582-b202-ac06c8199405@sdc-v-sessmgr01&vid=0&format=EB&rid=1 

http://www.aemet.es/es/serviciosclimaticos/cambio_climat/result_graficos?opc6=0
http://www.truevaluemetrics.org/DBpdfs/Carbon/CDP/CDP-Carbon-Majors-Report-2017.pdf
http://www.truevaluemetrics.org/DBpdfs/Carbon/CDP/CDP-Carbon-Majors-Report-2017.pdf
https://web-a-ebscohost-com.ezproxy.ub.unimaas.nl/ehost/ebookviewer/ebook/bmxlYmtfXzEwNzA1NzlfX0FO0?sid=ac46ac47-22fb-4582-b202-ac06c8199405@sdc-v-sessmgr01&vid=0&format=EB&rid=1
https://web-a-ebscohost-com.ezproxy.ub.unimaas.nl/ehost/ebookviewer/ebook/bmxlYmtfXzEwNzA1NzlfX0FO0?sid=ac46ac47-22fb-4582-b202-ac06c8199405@sdc-v-sessmgr01&vid=0&format=EB&rid=1
https://web-a-ebscohost-com.ezproxy.ub.unimaas.nl/ehost/ebookviewer/ebook/bmxlYmtfXzEwNzA1NzlfX0FO0?sid=ac46ac47-22fb-4582-b202-ac06c8199405@sdc-v-sessmgr01&vid=0&format=EB&rid=1
https://web-a-ebscohost-com.ezproxy.ub.unimaas.nl/ehost/ebookviewer/ebook/bmxlYmtfXzEwNzA1NzlfX0FO0?sid=ac46ac47-22fb-4582-b202-ac06c8199405@sdc-v-sessmgr01&vid=0&format=EB&rid=1
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fruitful so far regarding EU Tort Law, arguably, due to the deep differences in tort law 

national systems,11 but could be improved with further comparative legal research.12    

Dutch and Spanish systems are both continental law systems that use Civil law 

evolved from the Roman tradition, and seldom do these systems use customary or 

unwritten legal provisions. This is of utmost importance in the case of climate change, 

due to its lack of effective written legal provisions. Neither country is among the highest 

polluters globally, but both have multinational oil and gas companies that are net GHG 

contributors and are responsible for the steady increase in global temperatures. These 

companies are known as Carbon Majors.13 It is precisely through these Carbon Majors, 

that the Netherlands and Spain have a direct, heightened responsibility in global GHG 

levels, and therefore climate change.14  

The choice of the Dutch system also follows an unorthodox criterion: its novelty. In 

the Milieudefensie, the Netherlands was the first EU Member State to establish that a 

corporation had a duty to mitigate climate change in accordance with the commitments 

of its host state.15 Dutch rulings are quite influential on environmental matters,16 which 

makes the comparison of the Dutch system to the Spanish one of interest. Spain has 

consistently fallen short of its political commitments to curb GHG.17 Furthermore, 

enforcing a Carbon Major liability for climate change in Spain could not only boost EU 

legal harmonization, but also has the potential to influence Latin American legal systems 

evolved from Spanish Civil Law.  

                                                           
11 Balciunas, Tomas, and Jasper P. Sluijs. "The Case for Harmonizing Fault in Private Enforcement of EU 

Competition Law." Available at SSRN 3750240 (2020). 
12 Van Hoecke, M. (Ed.). (2011). Methodologies of legal research: which kind of method for what kind of 

discipline?. Bloomsbury Publishing. p.2 
13 Grasso, Marco, and Katia Vladimirova. "A Moral Analysis of Carbon Majors' Role in Climate Change." 

Environmental Values 29.2 (2020): 175-195. 
14 Intergovernmental Panel on Climate Change (2007). Climate Change 2007 synthesis report AR4. 

https://www.ipcc.ch/site/assets/uploads/2018/02/ar4_syr_full_report.pdf. & Intergovernmental Panel on 

Climate Change (2015). Climate Change 2014 synthesis report AR5. 

https://www.ipcc.ch/site/assets/uploads/2018/02/SYR_AR5_FINAL_full.pdf. 
15 Tigre, Maria Antonia. ‘A look back at significant decisions in climate litigation in 2021’, 23.12.2021. 

Sabine Center for Climate Change. Accessed on June 10th. Available at: 

https://blogs.law.columbia.edu/climatechange/2021/12/23/a-look-back-at-significant-decisions-in-

climate-litigation-in-2021/#more-7730 
16 Macchi, Chiara, and Josephine van Zeben. ‘Business and human rights implications of climate change 

litigation: Milieudefensie et al. v Royal Dutch Shell.’ Review of European, Comparative & International 

Environmental Law 30.3 (2021): 409-415. 
17 AEMET (2022) 

https://www.ipcc.ch/site/assets/uploads/2018/02/ar4_syr_full_report.pdf
https://www.ipcc.ch/site/assets/uploads/2018/02/SYR_AR5_FINAL_full.pdf
https://blogs.law.columbia.edu/climatechange/2021/12/23/a-look-back-at-significant-decisions-in-climate-litigation-in-2021/#more-7730
https://blogs.law.columbia.edu/climatechange/2021/12/23/a-look-back-at-significant-decisions-in-climate-litigation-in-2021/#more-7730
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The proposed tertium comparationis is, therefore, the way a corporation’s liability for 

climate change is assessed under both systems. The problem lies, however, in that 

Milieudefensie based Shell’s liability on a breach of its DoC. Spain follows an extra-

contractual liability system, in which DoC is not the relevant factor to trigger liability. 

This fact does not render the comparison fraught, as liability in both systems depends on 

the scope and extent of the DoC itself, that is, on its Standard of Care (SoC). The SoC is, 

therefore, the ‘invariant’ element of the research18 that allows comparison between 

systems, while establishing the “functional equivalent”19 necessary to reach 

harmonization.  

 

2.2 Prescriptive dimension 

This research is not only focused on similarities or differences of the tertium 

comparationis itself, but also on how both systems provide solutions to a global problem 

like climate change. As an inherently diffuse concept, climate change has been translated 

into diffuse legal provisions;20 and yet, the Judiciary must limit itself to national 

provisions, even if such provisions present themselves as dysfunctional.21 Otherwise, they 

would be introducing arguments external to the legal system, which would debilitate the 

separation of powers of any democratic system22 and amount to judicial activism, that 

could discredit a CCL case.23 To avoid such shortcomings, the following normative 

agenda is proposed. 

First, the SoC acts as an ‘open-ended norm’ in both systems, delineated through 

international standards, human rights treaties, non-binding instruments, moral standards, 

etc.24 and even philosophical arguments regarding Climate Justice could be used. Both 

systems reveal themselves as porous and non-autopoietic in this way, as the SoC acts as 

a point of entry of ‘external’ elements into the system. Therefore, if so desired, both 

                                                           
18 Michaels, R (2006), ‘The Functional Method of Comparative Law’ in: M Reimann and R Zimmermann 

(eds), The Oxford Handbook of Comparative Law, Oxford: Oxford University Press), 339-382 p.367 
19 Beckers (2015) p.35 
20 Ferreira (2016) 
21 Michaels (2006) p. 361 
22 Roy & Woerdman (2016) 
23 Ibid 
24 Spijkers, O. (2021). Friends of the Earth Netherlands (Milieudefensie) v Royal Dutch Shell. Chinese 

Journal of Environmental Law, 5(2), 237-256. Accessed on May 25th. Available at:  

https://brill.com/view/journals/cjel/5/2/article-p237_7.xml 

https://brill.com/view/journals/cjel/5/2/article-p237_7.xml
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systems could reach the highest compliance levels of international standards.25  Second, 

Spain has not taken decisive actions against corporations regarding climate change, and 

for that reason, the Dutch system is taken as a guideline on how a possible successful 

ruling on climate change liability can be reached.  

 

2.3 An internal normative framework: Climate Justice 

The selected framework for this research is defined by Climate Justice 

Scholarship, to which this research aims to contribute. Climate Justice upholds certain 

assumptions arising from the scientific consensus. First, it assumes, following the AR5 

report, that GHG emissions resulting from fossil fuels lead to a higher concentration of 

harmful gasses in the atmosphere, which is warming the planet. This has very hazardous 

consequences for human lives and livelihoods, as it can result in extreme heatwaves, 

droughts, extreme precipitation, and other extreme weather events. A tipping point may 

be reached in which the worst effects of climate change may happen abruptly and 

unforeseeably should the GHG in the atmosphere surpass 450 ppm, which would lead to 

a global temperature increase of over 2ºC.26 Surpassing these limits would necessarily 

imply dangerous consequences on human lives and livelihoods.27 These tenets have been 

included at the international level, for example, 1992 United Nations Framework 

Convention on Climate Change (UNFCCC), and the Paris Agreement. Both instruments 

were signed and ratified by the Netherlands and Spain.  

According to Climate Justice Scholarship, ‘A coherent theory of climate justice 

must answer the question of “who owes what to whom, and why?’28 Climate Justice 

presupposes a ‘state of justice’ in which every actor has a due obligation to one another 

in environmental matters, set in two levels of responsibility.29 The first implies an 

obligation for private and public actors to mitigate climate change; and the second, an 

obligation to ensure that actors under one’s jurisdiction or influence comply with the first 

                                                           
25 Ibid 
26 AR 5 ‘Synthesis reports’ (2014) 
27 Ibid  
28 Adelman, S., 2016. Climate justice, loss and damage and compensation for small island 

developing states. Journal of Human Rights and the Environment [online], 7(1), 32-53. Available from: 

https://doi.org/10.4337/jhre.2016.01.02 
29 Caney, S. (2020). Climate justice. Blog “Standford Encilopedia of Philosophy” Available at: 

https://plato.stanford.edu/entries/justice-climate/ 

https://plato.stanford.edu/entries/justice-climate/
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obligation.30 That means, States must not only mitigate climate change, but also set 

positive obligations to ensure that actors under their jurisdiction behave accordingly; and 

corporations must not only mitigate, but also overview that their workers and subsidiary 

companies comply with these provisions.31 This line of reasoning has been proposed as 

the most adequate prism for analysing climate change litigation,32 and fits with the 

findings of Milieudefensie.  

This research builds upon the axiom that ‘Carbon majors’ are net contributors to 

the process usually regarded as anthropogenic climate change through their GHG 

emissions.33 By ‘Carbon majors’, this research refers to the less than 100 private and state-

owned corporations that share the major responsibility of historical global GHG 

emissions, according to different agreed-upon scientific studies34 and the Climate 

Accountability Institute.35 The 63% of the cumulative GHG emissions worldwide from 

1854-2010 can be traced back to these Carbon majors36 and the number of emissions has 

only increased since that study. As of 2017, the Carbon Majors Database traces that 91% 

of global industrial GHG emissions and 70% of all anthropogenic GHG emissions can be 

attributed to these companies, among which, one is from the Netherlands, Royal Dutch 

Shell (Shell) and one is Spanish, Repsol. Regarding the ‘nationality’ of these 

corporations, this research follows the ‘Place of Incorporation’ doctrine.37 Shell is the 

seventh global emitter of all anthropogenic GHG, which makes it responsible of over 

2,45% of all anthropogenic GHG emissions since 1988.38 Repsol was in 2021 the main 

                                                           
30 Ibid 
31 O'Neill, O. (2005). The dark side of human rights. International affairs, 81(2), 427-439. p.433–436. 

Available at: https://academic.oup.com/ia/article-abstract/81/2/427/2434898 
32 Caney, S. (2014). Two kinds of climate justice: avoiding harm and sharing burdens. Journal of Political 

Philosophy, 22(2), 125-149. p.134 
33 AR 5 ‘Synthesis reports’ (2014) 
34 Heede, R., 2014. Tracing anthropogenic carbon dioxide and methane emissions to fossil fuel and cement 

producers 1854-2010. Climatic Change [online], 122, 229–241. Accessed on June 10th. Available at: 

https://doi.org/10.1007/s10584-013-0986-y 
35 Griffin, Paul, and C. R. Heede. "The carbon majors database." CDP carbon majors report 2017 14 (2017). 
36 Heede, R.,2019. Carbon Majors: Updating activity data, adding entities, & calculatingemissions: A 

Training Manual.September.Snowmass: Climate AccountabilityInstitute, 1-56. 
37 Ratner, Steven R. "Corporations and human rights: a theory of legal responsibility." yale LJ 111 (2001): 

443., page 506-7. Accessed on June 15th. Available at: 

https://heinonline.org/HOL/PDFsearchable?handle=hein.journals/ylr111&collection=journals&section=2

3&id=&print=section&sectioncount=1&ext=.pdf&nocover=&display=0 
38 Griffin, Paul, and C. R. Heede. "The carbon majors database." CDP carbon majors report 2017 14 (2017). 

https://academic.oup.com/ia/article-abstract/81/2/427/2434898
https://heinonline.org/HOL/PDFsearchable?handle=hein.journals/ylr111&collection=journals&section=23&id=&print=section&sectioncount=1&ext=.pdf&nocover=&display=0
https://heinonline.org/HOL/PDFsearchable?handle=hein.journals/ylr111&collection=journals&section=23&id=&print=section&sectioncount=1&ext=.pdf&nocover=&display=0
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GHG emitter in all of Spain, and is a net contributor to global climate change as it 

accounts to the 0,33% of all anthropogenic GHG emissions since 1988.39  

According to the tenets of Climate Justice, ‘fairness’ or ‘adequate ruling’ entails 

a duty-relocation in which the main contributors to climate change must do and take up 

more than their fair share of responsibilities.40As such, allocating the burden of mitigation 

across all the population is anti-egalitarian and has the potential of breaching basic human 

rights.41 In addition, the IPCC determined that to keep a temperature increase under 2ºC, 

GHG should be reduced to a 90% with respect to 1990.42 Any less ambitious goals would 

surely produce detrimental and long-term harmful effects on lives, livelihoods, 

ecosystems, and democratic systems. Therefore, any CCL without a component of 

distributive justice, would be ineffective, increase inequality, potentially breach human 

rights, and should be rejected.43 

For this reason, following a Climate Justice internal framework provides the 

necessary yardstick to determine the legal provisions that can be effective to provide a 

solution to climate change. This measurement tool comes from ‘outside the specific 

function under scrutiny’44 so it makes it possible to determine if the actions by the 

corporation and the decisions by the Judiciary, are adequate and effective. In addition, 

such a yardstick provides with a methodological justification that allows a critique of the 

studied legal systems. This consideration alleviates certain biases regarding the adequacy 

of one system over the other, and therefore allows for  determining the ‘Better law’.45  

 

  2.3 Roadmap 

Chapter 3 provides an overview of the main elements of tort and extra-contractual 

liability in civil law systems following a comparative approach. Chapter 4 covers the main 

                                                           
39 Descarbonización en España. Resumen ejecutivo. AEMET & Observatorio Sostenibilidad, 2021,  

Available at: https://foro-ger.org/wp-content/uploads/2021/11/2019-Marzo-Observatorio-Sostenibilidad-

_Descarbonizacio%CC%81n-en-Espan%CC%83a_-Resumen-Ejecutivo.pdf 
40 Posner, E. A., & Weisbach, D. (2010). Climate change justice. Princeton University Press. p.181. 
41 Newell, Peter, et al. "Toward transformative climate justice: An emerging research agenda." Wiley 

Interdisciplinary Reviews: Climate Change 12.6 (2021): e733. Accessed on June 10th. Available at: 

https://wires.onlinelibrary.wiley.com/doi/full/10.1002/wcc.733?casa_token=4_RQsAQvMjgAAAAA%3

AabPkh61gHe8x-w0GZuSqUuIH1ImzkFitRZh2HoRyelcIfk21dvzLOUKsEZl7sV4EjrI42S07NT5QNdQ 
42 IPCC (2021)  
43 Newell et al. (2021) 
44 Michaels (2006) p.375 
45 Ibid p.373 

https://foro-ger.org/wp-content/uploads/2021/11/2019-Marzo-Observatorio-Sostenibilidad-_Descarbonizacio%CC%81n-en-Espan%CC%83a_-Resumen-Ejecutivo.pdf
https://foro-ger.org/wp-content/uploads/2021/11/2019-Marzo-Observatorio-Sostenibilidad-_Descarbonizacio%CC%81n-en-Espan%CC%83a_-Resumen-Ejecutivo.pdf
https://wires.onlinelibrary.wiley.com/doi/full/10.1002/wcc.733?casa_token=4_RQsAQvMjgAAAAA%3AabPkh61gHe8x-w0GZuSqUuIH1ImzkFitRZh2HoRyelcIfk21dvzLOUKsEZl7sV4EjrI42S07NT5QNdQ
https://wires.onlinelibrary.wiley.com/doi/full/10.1002/wcc.733?casa_token=4_RQsAQvMjgAAAAA%3AabPkh61gHe8x-w0GZuSqUuIH1ImzkFitRZh2HoRyelcIfk21dvzLOUKsEZl7sV4EjrI42S07NT5QNdQ
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elements of tort law in the Netherlands, how the SoC was defined in the Kelderluik case, 

then applied regarding climate change against the Dutch Government in Urgenda, and 

finally against a corporation in Milieudefensie. Chapter 5 analyses extra-contractual 

liability in Spain, its objective and subjective responsibility dimensions, and points out a 

way in which the legal findings of Milieudefensie could serve as a guideline to enforce a 

Carbon Major’s liability for climate change in Spain. Chapter 6 concludes, summarises 

the finding, and answers the research question.  

 

2.4 Consulted sources 

In order to analyse the comparative dimension of tort law in Chapter 3, secondary 

sources as doctrinal literature will be used. The basic features of the Dutch tort system in 

Chapter 4 will be summarised from also doctrinal scholarship and relevant case law, 

specially the Kelderluik, Urgenda and Milieudefensie cases throughout all of its 

procedural history. In the case of Spain for Chapter 5, the Prestige case is used to provide 

the basic guideline of how environmental liability is enforced in Spain. However, as there 

is no specific case law regarding climate change, a wide tapestry of comparative and 

environmental research articles and doctrinal scholarship is used. Lastly, regarding the 

SoC throughout the research, the content of relevant non-binding international 

instruments will be analysed, like the UNFCCC, the IPCCC, the Paris Agreement, as well 

as European and International Human Rights Treaties. This is of relevance, as no 

international treaty has specific clauses regarding protection against climate change, nor 

decrees an obligation to reduce GHG, but is counter-acted by the SoC acting as an ‘open-

ended norm.’ 

 

2.5 Research shortcomings and limitations 

First, it must be noted that the Mileudefensie case is quite recent, and therefore not 

widely explored in the legal scholarship, whereas Urgenda has been the subject of wide 

and diverging analysis, with very different outcomes.46 That means, a limited catalogue 

of sources was available on the case, and most focused on the same repetitive aspects. 

Second, the Milieudefensie case is pending an appeal that might change its final ruling 

                                                           
46 Tigre (2021) 
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and outcome. However, this situation does not take away from a comparative analysis of 

the ‘state of the art’ climate litigation in the EU, nor from its prescriptive provisions 

regarding corporations’ SoC. Third, this research has a limited scope. Only legal 

provisions of democratic Civil Law legal systems of EU members, are analysed, despite 

some of the main global polluters having authoritative regimes or being anocracies.47 

Also, only two continental Civil Law countries are analysed, leaving aside Common Law 

systems. 

 

 

 

  

                                                           
47 Griffin & Heede (2017) 
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Chapter 3. The application of Tort Law in CCL  

3.1 Comparing Tort Law at the European level.  

Tort law (or ‘law of delict’) is a reparatory field of law with direct deterring 

effects,48 which assesses whether a specific subject (tortfeasor) is responsible for a 

particular harm caused to a victim through an act or omission. Tort law seeks to enforce 

liability shifting the burden from the victim to the tortfeasor, who must acknowledge and 

take full responsibility for the harm, repair it and compensate the victim for it. 49 Tort law 

moves in two directions. One, backwards-looking, tries to repair the harm that has already 

taken place. Another, forward-looking, aimed at stopping similar damage from happening 

again.50 Civil law systems usually follow the ‘compensatory-theory’ and are ‘backwards-

looking’, in the sense that compensation to victims is its primary goal. As a particularity 

of this system, compensation does not require that the harmful behaviour be categorised 

as ‘wrongful’,51 but as deterrence is not a relevant factor, this compensation cannot go 

beyond the mere restoration of the suffered harm.52 In common law, the main goal is to 

avoid harm in the first place and therefore, forward-looking. For this reason, remedies are 

not limited to compensation, but can include exemplary and punitive damages, which are 

considered a useful tool of deterrence.53 

  For the specific object of this research, the particularities of tort law applicable 

to the Spanish and Dutch systems will be taken into consideration. Despite both countries’ 

liability framework stemming from the French Civil-Code tradition, Spain’s diverged 

towards the Franco-Italian system of extra-contractual liability, whereas the Netherlands’ 

law of tort is heavily influenced by English doctrines, whereas Roman-Dutch only enjoys 

a minor presence in contractual matters.54  

 

                                                           
48 Schwartz, Gary T. "Mixed theories of tort law: Affirming both deterrence and corrective justice." Tex. 

L. Rev. 75 (1996): 1801. p. 455 Available at: https://heinonline.org/hol-cgi-

bin/get_pdf.cgi?handle=hein.journals/tlr75&section=63&casa_token=HRua87G4Xo8AAAAA:mWsC3W

uaMhKHlBar2SER6pE74xIgoa9r378YEQsHTh9qFm-Pmip2JlRL4jYUcjV35cRxCesT 
49 Wagner, Gerhard. "Comparative tort law." The Oxford handbook of comparative law. 2006. 
50 Dan B. Dobbs, Paul T. Hayden, and Ellen M. Bublick, Hornbook on Torts (2nd edn, 

2016). 
51 Wagner (2006) p. 996 
52 Olivier Moréteau, ‘Basic Questions of Tort Law from a French Perspective’, in: Helmut Koziol (ed), 

Basic Questions of Tort Law from a Comparative Perspective (2015) 1/64 ff. 
53 Koziol, Helmut. Punitive damages: Common law and civil law perspectives. Ed. Vanessa Wilcox. Vol. 

25. Vienna/New York: Springer, 2009. 
54 Wagner (2006) p. 996  

https://heinonline.org/hol-cgi-bin/get_pdf.cgi?handle=hein.journals/tlr75&section=63&casa_token=HRua87G4Xo8AAAAA:mWsC3WuaMhKHlBar2SER6pE74xIgoa9r378YEQsHTh9qFm-Pmip2JlRL4jYUcjV35cRxCesT
https://heinonline.org/hol-cgi-bin/get_pdf.cgi?handle=hein.journals/tlr75&section=63&casa_token=HRua87G4Xo8AAAAA:mWsC3WuaMhKHlBar2SER6pE74xIgoa9r378YEQsHTh9qFm-Pmip2JlRL4jYUcjV35cRxCesT
https://heinonline.org/hol-cgi-bin/get_pdf.cgi?handle=hein.journals/tlr75&section=63&casa_token=HRua87G4Xo8AAAAA:mWsC3WuaMhKHlBar2SER6pE74xIgoa9r378YEQsHTh9qFm-Pmip2JlRL4jYUcjV35cRxCesT
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3.2 Bridging the gap between systems 

Despite these diverging outcomes, both systems share a set of common traits of 

the French Civil tradition, which allows comparison. In reality, the lines between extra-

contractual liability and tort systems are blurry and no legal provision from one system is 

in strict opposition to the other system. There are different examples of this instance in 

which the systems seem to converge. First, Courts and legislators in the EU have a 

tendency to mix both principles to seek a middle ground.55 Second, in both systems 

liability arises from an unreasonable conduct, which amounts to a violation of due care.  

This type of liability is usually addressed as ‘fault’ in civil law systems and as 

‘negligence’ in common law systems. Third, in cases where the damage or the risk of it 

is of enough seriousness and foreseeable, liability arises irrespective of the defendant’s 

behaviour, also known as ‘Strict liability’ in common law systems and ‘Objective Civil 

Responsibility’ in civil systems.56 These elements allow that one system’s successful 

litigation strategy regarding corporations’ liability for climate change could potentially 

be replicated into the other system. The most useful element that cuts across both systems 

is the assessment of the Standard of Care.57  

 

3.3 The Standard of Care (SoC) 

The main schism between common and civil law systems lies in the concept of 

‘Fault’, and whether assessing a tort requires personal blame by a tortfeasor that has 

behaved in a morally reprehensible way, or whether a tort arises with the violation of a 

legal standard as defined by different factors.58 Liability is usually grounded either on an 

unreasonable conduct (fault-based liability) or on a risk (strict liability).59 In fault-based 

regimes, liability arises automatically as a consequence of failing to act in accordance 

with the proper DoC, where such DoC exists, as is the case in the Netherlands.60 

Breaching the DoC requires a set of circumstances: breaching a statutory rule, 

intentionally abusing rights, committing a criminal offence, harming another person, and 

                                                           
55 Werro, Franz, and Erdem Büyüksagis. "The bounds between negligence and strict liability." Comparative 

Tort Law. Edward Elgar Publishing, 2021. Available at: https://doi.org/10.4337/9781789905984.00017 
56 Ibid 
57 Wagner (2006) p.  1013 
58 Ibid 
59 Werro & Büyüksagis (2021) p.202 
60 Ibid p.203  

https://doi.org/10.4337/9781789905984.00017


  
 

18 
 

most significantly breaching an unwritten pre-existing standard of care derived from soft 

law regulations, morality, customs, technical standards, etc. 

French and Spanish systems do not require a DoC to assess fault. This 

configuration is an evolution from Roman Law, which took into consideration the 

‘diligens paterfamilias’ as the benchmark for the required standard of conduct.61 This 

concept would evolve later on into a ‘reasonable person’ standard.62 Negligence, 

therefore, is defined as failing to act in the way such a ‘reasonable person’ or 

‘paterfamilias’ would act, regardless of intent63 and can be compared to an ‘objective 

standard.’64 That means, what is taken into account to assess the unwritten SoC is neither 

blame, nor intent, nor whether the tortfeasor had a specific duty, but the conduct itself.65 

Both systems acknowledge that failing to meet this SoC, amounts to a ‘fault’ or 

‘negligence,66 which is a tort,67 and any tort automatically triggers liability.68 The scope 

and extent of SoC as an ‘open-ended norm’ can be limited in accordance to a panoply of 

instruments, be they hard or soft law instruments, legal or para-legal, international or 

national, as defined by  relevant case law.69    

 

3.4 Enforcing liability of corporations for climate change through CCL 

Once assessed that a SoC was breached and a tort has taken place, it is necessary 

to find a way to enforce its liability. Enforcing corporations’ liability for climate change 

has been attempted in multiple fora with disparate results, but after dozens of different 

judicial processes, mitigating climate change is no longer considered just a moral position 

or a desirable policy to be implemented, but a concrete and enforceable legal duty for 

                                                           
61 Gerhard Wagner, ‘Grundstrukturen  des Europäischen Deliktsrechts’, in Reinhard Zimmermann (ed), 

Grundstrukturen des Europäischen Deliktsrechts (2003), 230 ff. (n 23), 1008 f (with note 69). 
62 Jones, Dugdale, and Simpson (n 19), para 8–145; Peel and Goudkamp (n 45), para 6.001 
63 Wagner (2006) p. 1014 
64 Richard A. Epstein, Torts (1999), 111 ff. 
65 Wagner (2006) p. 1015 
66 Cox, Roger HJ. "The liability of European states for climate change." Utrecht J. Int'l & Eur. L. 30 (2014): 

125. p. 129 
67 Scholar, Byrnes, and David G. Owen, eds. Philosophical foundations of tort law. Oxford University Press 

on Demand, 1995. p. 201  
68 Ibidd p. 1013 
69 Hosli, Andreas. "Climate Change Litigation against Corporations?." (2021). Available at: 

https://heinonline.org/HOL/NotAvailable?handle_bad=hein.journals/climatla11&collection=journals&ind

ex=&handle=hein.journals/climatla11&div=11&id=&page= 

https://heinonline.org/HOL/NotAvailable?handle_bad=hein.journals/climatla11&collection=journals&index=&handle=hein.journals/climatla11&div=11&id=&page
https://heinonline.org/HOL/NotAvailable?handle_bad=hein.journals/climatla11&collection=journals&index=&handle=hein.journals/climatla11&div=11&id=&page


  
 

19 
 

states and corporations.70 There have been three waves of CCL. The first regarding 

litigations against governments.  The second, against public authorities for authorising 

activities that increase GHG emissions. The third, against the private sector and 

specifically, Carbon majors, also against financial market actors,71 and high emitters not 

restricted to Carbon majors.  CCL against corporations do not only assess the impacts and 

harms caused by climate change, but also takes into account financial risk, fiduciary 

duties and a general corporate due diligence. Establishing the responsibility of states to 

mitigate climate change is relatively easy, given the numerous international climate 

treaties and their constitutional duty to protect their citizens. However, the situations is 

trickier regarding private corporations. No international instruments are directly 

applicable to them, the attribution of harm is challenging, and in many cases, their 

operation spread across jurisdictions around the globe.72 For that reason, CCL against 

corporations focuses on assessing if their SoC was breached according to the 

commitments of the host state.73  

 

3.5 Positive effects of Tort law based CCL 

Despite certain limitations, tort law offers a regulatory framework that 

circumvents most of the shortcomings of CCL usually detected in climate justice 

scholarship.74 For this section, the scope is narrowed to the potentially beneficial effects 

of cases brought before judiciary bodies in the EU, and only regarding issues of tort law 

regarding climate change mitigation. This section underlines some of these potential 

benefits and the next section provides its shortcomings.  

 

 

                                                           
70 Giobardo (2021) 
71 Mark McVeigh v Retail Employees Superannuation Pty Ltd [2019] FCA 14. Avalable at: 

https://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/single/2019/2019fca0014 
72 Mayer, Benoit. ‘Climate Change Mitigation as an Obligation under Customary International Law.’ Yale 

Journal of International Law, Forthcoming (2022). p. 5 
73 Tigre (2021) 
74 Setzer, Joana, and Rebecca Byrnes. ‘Global trends in climate change litigation: 2019 snapshot.’ Centre 

for Climate Change Economics and Policy and the Grantham Research Institute on Climate Change and 

the Environment (July 2021) 4 (2019), Peel, Jacqueline, and H. Osofsky. "Climate change litigation." 

(2020). & Savaresi, Annalisa. ‘The use of human rights arguments in climate change litigation and its 

limitations’ (2020): 49-55. 

https://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/single/2019/2019fca0014
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3.5.1 No need for specific written legal provisions regarding climate change or emissions.  

The logic of tort law and extra-contractual liability stems from the fact that moral 

duties do not always coincide with legal duties.75 Both provide the necessary flexibility 

to seek legal remedies for damages caused by a phenomenon to which the legal system 

has not yet caught up to. This provides Civil Law systems with certain dynamism not 

found otherwise, as judiciary rulings are not a source of law. Unlike contractual law, 

conducts that do not breach specific legal provisions are rendered unlawful once they 

generate an ‘unfair harm’ (that is, a harm the person is not supposed to endure) beyond 

any contractual relation between actors. In tort law, victims can obtain compensation for 

foreseeable and unforeseeable damages.76 This flexibility allows tort law based CCL to 

fill a regulatory gap left by public powers and counter-act lobbying efforts or the sluggish 

pacing of political actors and lawmakers that have not enacted legislation against harmful 

conduct.77 Lastly, this feature sets tort law apart from other fora, like criminal law, as it 

circumvents the ‘Lex praevia, stricta, scripta’ principle.  

 

3.5.2 Not necessary to prove guilt or intent 

Tort law based CCL proves that is not necessary to prove ‘guilt’ or intent of the 

defendants for it to be effective. If it is established that certain activities damage a 

population, they can merit an injunction that bans such activities, even if the tortfeasor 

was not found liability itself. In other words, a ruling without sufficient legal merits can 

still be effective and prove that what is needed is not a strict adherence to the existing 

legal provision, but compliance with an ‘unwritten SoC’ addressed to prevent damages 

on the population.78 

 

 

                                                           
75 Wagner (2006) 
76 Kim, Jeong-Yoo. "Compensating for unforeseeable damages in torts." Journal of Economics 104.3 

(2011): 265-280. Available at:  
77 Giabardo, Carlo Vittorio. "Climate Change Litigation & Corporate Responsibility. A Comment 

on'Milieudefensie and Others vs. Shell'(2021)." A Comment on'Milieudefensie and Others vs. Shell (2021). 

p. 46 Available at: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3866244 
78 Ibid 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3866244
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3.5.3 Tort law creates precedent 

In connection to the previous aspect, tort law allows a Court not only to establish 

the responsibility of a tortfeasor for specific damage, but also connects particular damage 

with an activity. Therefore, enacting in the same or similar activities would necessarily 

conduct to similar damage; and therefore be rendered an unlawful act. Even if an 

absolutory ruling is reached or no legal merits are found regarding the tortfeasor’s 

liability, the Court can still solidify a link between harmful activities and damages. Such 

assumption would then be introduced in the regulatory framework of the country and 

therefore, all its public bodies must acknowledge that link as a fact. Such assumption can 

also be used for further national or international litigation, establish compensation, but 

also mitigation and prevention matters. Likewise, all public and private actors are also 

compelled to avoid engaging in such harmful activities.79 This de facto precedent applies 

even if the regulatory framework is not modified and is an example of why tort law has 

frequently been addressed as ‘public law in disguise.’80  

 

3.5.4 Tort law has no activist intent and does not resort to judicial activism 

Tort law cases are considered not to have a prima facie activist intent, as their 

main goal restricts itself to the self-interest of private parties.81 Nevertheless, they can 

inadvertently set the threshold of responsibility for private corporations’ contribution to 

climate change82 (or any other harmful activity) regarding present and similar future 

activities, even to those corporations that have not been subjected to a tort law procedure. 

As mentioned, even if the regulatory framework of a country is not prepared to legally 

assess liability for climate change, tort law can establish the unlawfulness of an activity 

that harms the general population starting from an individual standpoint. Independently 

of whether a case is successful or not, and even in the case of an absolutory ruling, a tort 

law case shows the shortcomings of any national legal framework and signals to the 

public powers the divergence between what the law should actually regulate, and what 

the legal duties currently imply. As such, CCL rulings rekindle the political debate on 

                                                           
79 Brownlie, Ian. The rule of law in international affairs: international law at the fiftieth anniversary of the 

United Nations. Vol. 1. Martinus Nijhoff Publishers, 1998. 
80 Green, Leon. "Tort Law Public Law in Disquise." Tex. L. Rev. 38 (1959): 1. 
81 Bouwer, Kim. "The unsexy future of climate change litigation." Journal of Environmental Law 30.3 

(2018): 483-506. p. 485. Available at: https://academic.oup.com/jel/article-abstract/30/3/483/5055379 
82 K Bouwer, Id. Page 363 

https://academic.oup.com/jel/article-abstract/30/3/483/5055379


  
 

22 
 

regulatory modification, and show other positive spill-over effects on private 

corporations, as they enact environmental policies to avoid being subjects of similar 

litigation themselves.83 Hence, starting from the individual, tort law based CCL aims to 

benefit the collective. When similar goals by CCL were attempted, concerns of ‘Judicial 

activism’ were raised shortly afterward, as any judicial process regarding climate change, 

given its scant regulatory framework, would require the Court to necessarily go beyond 

the black-letter interpretation of existing legal provisions.84 Tort law, however, does not 

require such interpretation by the Judiciary, as they can restrict themselves to establishing 

legally enforceable incentives and disincentives on private and public actors to increase 

the stringency of certain policies in accordance to a specific social policy goal, without 

colluding with other spheres of power.85 For example, in State of the Netherlands v. 

Urgenda Foundation86 (Urgenda), the Court did not specify how the mitigation obligation 

should be met, as it was left to the Dutch Government to come up with the most adequate 

policy, so the Court would not interfere in the legislative or executive branches of 

power.87 This phenomenon has been extensively addressed as one of the main features of 

tort law based CCL, and is known as ‘regulation through litigation’88 that even if it 

sometimes overlaps with it, it is not necessarily equal to judicial activism.89  

 

3.5.5 Direct access to victims  

Tort law focuses on the individual and their rights. It seeks to compensate the 

victim, and targets on the wrongdoer. Tort law grants individuals, civic society, activists, 

Non-Governmental Organizations (NGOs), and others, with the required standing to file 

a lawsuit against the main contributors to their harm. In the context of climate change, 

this allows victims to sue corporations and all their commercial portfolio before the 

national and district courts of the place where the damage took place, to obtain either 

monetary compensation or injunctive reliefs.  

                                                           
83 Giabardo (2021) 
84 Bouwer, Kim. "The unsexy future of climate change litigation." Journal of Environmental Law 30.3 

(2018): 483-506. 
85 Giobardo (2021) 
86 Urgenda 
87 Ibid para. 
88 A. P. Morris, B. Yandle, A. Dorchal, Regulation by litigation, (2008). Yale. Available at: 

https://www.academia.edu/22431344/Regulation_by_litigation 
89 Green, Craig. "An intellectual history of judicial activism." Emory LJ 58 (2008): 1195. 
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3.5.6 Potential replicability  

Without stepping into the thorny subject of EU tort law harmonization, a 

successful CCL tort law case at an EU Member State has the potential to establish a set 

of ‘common standards across the internal market’90 that would allow replication in other 

fora. In this research, the unwritten SoC for activities that contribute to climate change is 

proposed as the common standard with the necessary functional equivalence that could 

be applied across the EU. As mentioned in the methodology, replication is possible in any 

country whose system is porous enough to allow the SoC to act as an ‘open-ended norm’ 

that can be delineated by ‘external’ elements. Likewise, a successful tort law based CCL 

case opens the door to further domestic litigation regarding administrative, contractual, 

patrimonial or even criminal responsibility. Once the liability of public or private actors 

is assessed and introduced in a national system, further international litigation could also 

be enacted; for example, regarding access to justice under the Arhus Convention91, 

regarding transboundary harm brought before the ICJ;92 or regarding the depletion of 

marine resources due to oceanic acidification before ITLOS.93 However, Courts are 

usually protective of a State’s sovereignty, and therefore might be reluctant not to open 

the door to international litigation and restrict the SoC to national instruments. 

Nonetheless, further litigation could be enacted anyway, should the link between GHG 

emissions and harm be solidified.  

 

3.5.7 Cases can prosper strictly under national law 

 CCL tort law cases can prosper with a narrow catalogue of available regulation. 

The cases can be restricted to national actors under a national legal basis, through the 

basic structure of injunction and damage compensation. Constitutional, environmental or 

human rights approaches, albeit helpful, can be ancillary to the main legal argumentation 

                                                           
90 Tabatabaei Neghad, Sied Mohammad. "Unification of tort law: the case of European Union." Private 

Law Research 6.22 (2018): 69-92. Available at: https://jplr.atu.ac.ir/article_8351.html 
91 Aarhus Convention on Access to Information, Public Participation in Decision-Making and Access to 

Justice in Environmental Matters. (accessed. https://unece.org/DAM/env/pp/documents/cep43e.pdf. 
92 Kysar, Douglas A. "Climate change and the International Court of Justice." Yale Law School, Public Law 

Research Paper 315 (2013). 
93 Redgwell, Catherine. "UNCLOS and climate change." Proceedings of the ASIL Annual Meeting. Vol. 

106. Cambridge University Press, 2012. 
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but the case still prosper. In addition, a favourable ruling could be reached in already 

lower level of the Judiciary, for example, at the District Court level. In that sense, is not 

necessary to exhaust internal provisions in order to reach the adequate Human Rights or 

Constitutional Court. In addition, the narrow scope of tort law under strictly national 

terms makes the applicable law less ‘alien’ to domestic courts, as these provisions can be 

used autonomously, unlike international and Human Rights provisions. As mentioned, 

different branches of law can be incorporated to support the foundations of a case, even 

if ancillary. For example, the Appellate Court of Urgenda transformed a strictly tort law 

case into a Human Rights case when it took into consideration that the suffered damages 

entailed a violation of articles 2 and 8 of the ECHR.94 

 

3.6 Limitations of tort law regarding CCL. 

There are several factors that make a tort law case challenging given the diffusive nature 

of climate change, its cumulative harm, its ubiquity, and its uncertain outcomes. For 

example, the great number of subjects causing the damage, the vast number of individuals 

suffering them, and the difficulties to establish a direct link between the two.95    

 

3.6.1 Limited scope and limited results  

Tort law strictly regulates private relations. Climate change, however, is an 

eminently global phenomenon and its mitigation necessarily deals with public policy 

beyond private interests. Tort law lacks a collective dimension or a special regard for the 

environment itself, and as such, its results are restricted to compensation solely for the 

demonstrated victims, or an injunction addressed to the tortfeasor. As mentioned, there 

are no punitive damages in Civil Law systems, and the Milieudefensie and Notre affaire 

à tous96 cases have shown that compensation has usually been symbolic (in France, 

plaintiffs were awarded 1€ in personal compensation). Consequently, the only realistic 

expected outcome in CCL is an injunction ruling. Nevertheless, such injunctions do not 

always imply repairing the damage and the tortfeasor can avoid it, if enacts a new policy 

                                                           
94 Urgenda, para. 
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that corrected the harmful behaviour. 97 This outcome may frustrate the expectations of 

many plaintiffs against a Carbon Major, given how costly a judicial process is and the 

asymmetric economic capacity of individuals against a big multinational. To make 

matters worse, should the assessed damage be so massive that it surpasses the economic 

capacity of the corporation or its insurance companies, the Court in Civil Law systems 

might rule on the impossibility of compensation.98  

 

3.6.2 Mechanistic conception of causation: victims as contributors 

 One of the most prominent factors of tort law is its simplicity, which can both be 

an advantage or a disadvantage, but it seems ill-fitted for the elusive, diffuse, and multi-

level nature of climate change. Tort law follows individualistic ideas of responsibility and 

a ‘mechanistic’ regard for causation,99 in which two actors are present, and a harmful 

action directly connects the two. In climate change, there are multiple contributors, with 

varying degrees of contribution to the overall GHG emissions, which makes it extremely 

complex to link a specific action to a specific individualised damage.100 Likewise, as a 

global phenomenon, climate change is exacerbated by each and every action of the 

world’s population, especially in the Global North, where most CCL is taking place. This 

connects to the paradox shown by scientific data. If we establish a ‘per capita’ GHG 

budget regarding the total amount of emissions allowed in a given period of time to curb 

climate change, an divide it equally among the world population, therefore, all of the EU, 

every single citizen, is breaching the SoC,101 plaintiffs of any CCL case included.102 Tort 

law is not well equipped to deal with varying degrees of responsibility for a plurality of 

emitters,103 and therefore the paradox could lead to a fallacious reasoning that, if everyone 

is a contributor to the tort, then no one is responsible for it.104 Shell, for example, alleged 

                                                           
97 Esteve Pardo, J (2017). Derecho del Medio Ambiente (Cuarta Edición). Pons. 
98 Ibid 
99 Kysar (2011) p. 6 
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a ‘but for’ test, by which it was impossible to determine that, should Shell stop emitting 

on the next day, this action would have any real mitigating effects.105  

The framework of Climate Justice proposed in the Methodology counter-

arguments this position, reasoning that it creates a false equivalence between 

consumption emissions for recreational purposes, and emissions as a by-product of basic 

survival in our current societies,106 and is an example of tort law over-focusing on fault 

and guilt, without a distributive focus.107 Actors are unequally responsible for climate 

change, 108 and therefore, any ruling that evenly allocates the burden of mitigating climate 

change would only increase inequality, and potentially violate human rights.109 For that 

reason, burden allocation should be carried out regarding their asymmetric contributions 

to climate change.110 Lastly, the individual and mechanistic nature of tort law makes it 

difficult to transform the connection between torfeasor’s activities, climate change and 

damages into judicially admissible evidence.111  

 

3.6.3 Other shortcomings 

Carbon Majors have consistently changed their headquarters to other jurisdictions 

to avoid complying with CCL (Shell is a recent example of this).112 Public perception113 

or share-value114 of these companies do not seem to correlate with a CCL ruling. Lastly, 

in some cases, a failed CCL has resulted in greater GHG emissions and even less stringent 

environmental policies.115  
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Chapter 4. Tort law based CCL in the Netherlands. 

4.1 Tort law in the Netherlands  

The Netherlands follows a civil law system based on the French Civil Code with 

heavy German influence. The early 1838 Burgerlijk Wetboek (BW), or Civil Code of the 

Netherlands, was an evolution of the Napoleonic Code, while the 1992 reform was 

influenced by the German Bürgerliches Gesetzbuch. The core provisions of Dutch tort 

law stem from article 6:162 BW116 in which ‘Fault’ may arise when a Duty of Care 

(zorgvuldigheidsplicht) is violated, namely, by breaching a statutory duty, abusing rights, 

or most importantly for this research, from the violation of an unwritten pre-existing 

Standard of Care. This DoC is, first and foremost, the responsibility of an actor, be it 

private or public, not to harm others through its actions. Its appreciation requires a double 

assessment: first, the existence of a generic DoC that compels to act in a particular way; 

second, the extent to which this duty must be fulfilled, namely, its SoC.   

Regarding the first point, the DoC is breached under two circumstances: first, if 

an unlawful act (onrechtmatige daad) happens as a result of the violation of an existing 

statutory duty. Second, if the unlawful act produces a damage (or risk of a damage) and 

breaches an ‘unwritten law’ (ongeschreven recht) by acting against what is considered a 

‘proper social conduct’ (maatschappelijk verkeer betaamt). Therefore, the DoC assesses 

liability for careless behaviour117 without subjective concepts like ‘Negligence’ or 

‘Intent’, as a general DoC exists in any situation where a foreseeable risk of harm is 

present.118 This provision, however, should not be confused with ‘Strict liability’, that in 

the Netherlands is restricted to particular actions that are inherently hazardous, as 

enshrined in article 6:17 BW119 and expanded through the Annex III of the Environmental 

Liability Directive (ELD).120   
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Establishing the DoC of private or public actors is not, in itself, controversial in 

the Netherlands. It is widely acknowledged that any activity with a potential risk of harm 

entails a DoC,121 and even Shell acknowledged as much in Milieudefensie.122 The 

discussion lies, therefore, not in the existence of such DoC, but in the scope and extent of 

the unwritten SoC, that acts as an ‘open-ended norm’ that can be defined through a 

panoply of instruments. As such, non-legal instruments cannot be used autonomously in 

the Dutch Civil Law system, but can be used as a yardstick to measure the SoC and 

determine if the DoC was breached.123 To determine when the SoC is breached in the 

Netherlands, case law must be consulted.  

 

4.2 The Kelderluik case: Delineating the Duty and Standard of Care.  

Dutch courts rely on the Criteria set in the Kelderluik case (also known as the 

‘Cellar hatch case’) to assess the existence of a tortious act and establish personal fault 

liability.124 Kelderluik defines the archetypical situation of liability and establishes the 

rule of thumb to determine the duty of care, and the extent of its SoC in general terms.125 

The Kelderluik case deals with a situation in which one’s actions increase the risk of 

physical damage to another, which creates a heightened DoC.126  

The facts of the case can be summarised as follows: Mr. Sjouwermann, an 

employee of Coca-Cola Company, left a cellar hatch open in a pub, and Mr. Duchateau, 

a customer of the pub, fell through it and resulted in serious injuries. The Supreme (Hoge 

Raad) analysed the extent of the duty of Mr. Sjouweman to take sufficient precautions to 

avoid harm to others, as he left the hatch open, and established that certain special 

circumstances require heightened precautionary measures. Therefore the aspects that 

should be taken into account to assess the standard of care are: the degree of probability 

that the adequate care could be disregarded, the degree of likelihood that the accident 

                                                           
121 Kelderluik-arrest, HR 5 november 1965, 5 November 1965, NJ 1966, 136 ECLI:NL:HR:1965:AB7079 

(Kelderluik). Available at: 

https://uitspraken.rechtspraak.nl/inziendocument?id=ECLI:NL:HR:1965:AB7079 
122 Milieudefensie para. 4.3.6 
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might occur, the severity of the consequences of disregarding the duty of care, and the 

burden that adequate precaution would entail. By these criteria, is possible to link certain 

behaviour with the possibility of a damage of a certain magnitude, in which the bigger 

and more possible the potential harm, the stricter the DoC to avoid it must be.127 The 

Court also ruled that the potential victims cannot be expected to constantly pay attention 

to their surroundings for possible threats of danger, and therefore, any actor that creates 

such danger, has a heightened DoC to minimize it or mitigate its effects.128  

Kelderluik established that in the Netherlands, the standard of precautionary care 

for dangerous situations is directly proportional to the degree to which a potential victim 

is likely to suffer such an accident as it affects their personal safety. The higher the 

likelihood of a damage, the higher the standard of the DoC and precautionary measures 

must be. Therefore, the higher the risk, the higher the SoC. Its application to CCL is 

clear,129 and the Kelderluik criteria was successfully used as a yardstick in tort law based 

CCL cases in the Netherlands,130 namely  Urgenda131 and Milieudefensie132  

 

4.3 Urgenda: enforcing public actors’ SoC for climate change  

As mentioned, this research focuses on climate litigation against private actors, 

and therefore, the focus on Urgenda will be limited to its basic features. Numerous Dutch 

environmental groups, and more than 900 nationals, sued the Dutch Government for its 

inaction regarding climate change. In its final ruling, the Supreme Court upheld the 

rulings of the Hague District Court and the Court of Appeals, and established that the 

Dutch state had committed a general tort against its citizens, as it had acted unlawfully 

by not enacting legislation aimed to reduce emissions by at least 25% by 2020.133 Such 

behaviour constitutes a disregard for the lawful (albeit unwritten) SoC of the state 

regarding its citizens, and breaches its duty to protect their lives and livelihoods from the 

harshest effects of climate change.134 The inadequacy of the Dutch legal framework to 
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tackle climate change was seen as a breach of the State’s DoC, and it was therefore 

imposed upon it to enact urgent and stringent legal provisions to mitigate the unlawful 

harm that Dutch citizens will have to face in a near but foreseeable future.135 Remarkably, 

the Court of Appeals resorted to ECHR instead and transformed an strictly tort law case 

into a Human Rights one. Following a similar reasoning, the Supreme Court rejected the 

direct applicability of international and environmental provisions, but accepted its 

function in “detailing and implementing open private-law standards.”136 The SoC is 

recognised as such an open-ended concept, and could therefore be filled through soft-law 

and non-binding instruments, most noticeably, the United Nations Framework 

Convention on Climate Change (UNFCCC), and the European Convention on Human 

Rights (ECHR).137The Court ruled that the Dutch state had acknowledged the certainty 

of harm regarding climate change through these instruments, and that GHG emissions 

were one of their main contributors.138 As such, not mitigating the worst effects of climate 

change constitutes a violation of article 2 (right to life), and article 8 (right to family life) 

ECHR. Lastly, the ruling also introduced in the system the solid link between climate 

change and potential damages to the Dutch, but also, a link between Climate Change and 

GHG emission.139 These two assumptions directly link GHG emissions to a risk of 

catastrophic damages, and therefore, opened the door for a CCL case against a global net 

GHG emitter: Royal Dutch Shell.  

 

4.4 Milieudefensie: enforcing private actors’ SoC for climate change.  

4.4.1 Summary of the case:  

The environmental group Milieudefensie (Environmental Defense) alongside 

other NGOs and 17,379 Dutch citizens as co-plaintiffs, sued Royal Dutch Shell claiming 

that the company was a net contributor to global climate change, and had not taken any 

precautionary measures to mitigate or prevent it. Following Urgenda, plaintiffs based 

                                                           
135 Giabardo (2021) 
136 The State of the Netherlands V. Urgenda Foundation, The Hague District Court, Case Number 

C/09/456689/HA ZA 13-1396 (2015) (English translation). https://cer.org.za/wp-

content/uploads/2015/10/Urgenda-v-State-of-the-Netherlands.pdf. para 4.46  
137 Urgnda (2019) para 5.4.1, Urgenda (2015) para 5.9.3  
138 Urgenda, (2015) paras. 5.6.1-5.8 
139 Urgenda, (2019) paras 4.1-4.8 

https://cer.org.za/wp-content/uploads/2015/10/Urgenda-v-State-of-the-Netherlands.pdf
https://cer.org.za/wp-content/uploads/2015/10/Urgenda-v-State-of-the-Netherlands.pdf


  
 

31 
 

most of their claims on Book 6, Section 162, of the Dutch Civil Code,140 and argued that 

Shell was breaching its DoC, as the activities of the company throughout its entire energy 

portfolio were endangering the lives and livelihoods of the Dutch population, especially 

those living in the Wadden region. This region in particular would be directly and severely 

affected by a sea level rise. On May 26th 2021, The Hague District Court ordered an 

injunction against Shell to reduce, by 2030, its Scope 1, 2 and 3 CO2 emissions to a 40% 

relative to 2019 levels.141 The Court gave enough flexibility to Shell to decide the best 

corporate policy to curb its emissions, but made the decision immediately enforceable 

even in the case of appeal, which was filed shortly after. As such, Milieudefensie was the 

first successful tort law case worldwide against a corporation for their contributions to 

climate change.  

 

4.4.2 Main findings regarding tort law.  

Following the core tort law provisions from article 6:162 BW,142 the main findings of 

Milieudefensie, are assessed as follows. First, an unlawful act must have taken place; 

second, there was an obligation to act; third, a proven attributability must be assessed; 

fourth, a harm must have happened to the alleged victim, fifth, there must exist a casual 

link between the tortfeasor and the harm suffered by the victim, and one last element, 

relativity.  

 

4.4.2.1 Unlawful act 

An Unlawful act (onrechtmatige daad) is any act or omission contrary to a statutory duty, 

custom or an unwritten proper social conduct. The unlawful act in this case was the 

aggregate annual volume of Scope 1, 2 & 3 CO2 emissions by Shell throughout its 

portfolio, damaging Milieudefensie.143 Unlike the Spanish system, the Dutch system 

requires that the act itself be considered unlawful to be a tort. 
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4.4.2.2 Obligation to act 

Plaintiffs claimed Shell had an obligation to prevent the worst effects of climate change 

through its corporate policy, according to the unwritten SoC of article 6.162 BW. The 

SoC is delineated by the Kelderluik criteria, articles 2 and 8 ECHR, and soft-law 

provisions endorsed by Shell itself, as for example, UN Guiding Principles on Business 

and Human Rights, the UN Global Compact and the OECD Guidelines for Multinational 

Enterprises.144 The Court upheld this reasoning and ruled that the practical application of 

this obligation entailed that Shell has to reduce its CO2 emissions to a 45% by 2030, 

relative to 2019 levels.145 The Court established that Shell’s emissions per se were not 

contrary to Dutch regulation and, prima facie, not unlawful, as Shell’s emissions were 

well within the established quota of the EU Emissions Trading System (EU ETS), and 

had not breached any national provisions.146 That is, Shell had met the required ‘Due 

Diligence.’147 However, Due Diligence does not equate to DoC, and the Court argued that 

complying with Due Diligence, national written legal provisions or EU quotas, did not 

exclude a breach of the unwritten SoC.148 

 

4.4.2.3 Attributability 

Attributability entails that the tort must be attributable to the tortfeasor. In the Dutch 

system, this can be done regardless of intent. In this case, CO2 emissions could 

proportionately be attributed to Shell following scientific consensus, regardless of Shell’s 

intentions.149 Another factor the Court took into consideration was the inadequacy of 

Shell’s mitigating policies to meet the reduction objective required by its DoC.150 

 

4.4.2.4 Damage 
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Damage (Schade) refers to any personal or economic loss, or any other disadvantage, 

caused specifically by the unlawful act. The court considered that, under every scientific 

scenario, even under the most optimistic ones, climate change as a result of CO2 

emissions would have grave consequences for the Netherlands in general, and the 

Wadden region in particular. The human rights of Wadden’s inhabitants are under a 

serious and foreseeable risk,151 and just the fact that they are under threat, already 

constitutes a damage.152 The Court also established that while the specific damage 

happened in the Netherlands, the unlawful act that caused it happened globally. Using 

Article 7 of the Rome II Regulation,153 and following the ‘lex loci commissi delicti’ 

principles, the Court connected global CO2 emissions to a corporate decision taken at 

Shell’s headquarters.154 This assumption has a twofold effect: first, plaintiffs could even 

select the most favourable legal basis against Shell, as more than one event could give 

rise to the assessed damage, and therefore more than one law could be applicable.155 

Second, the Court states that Shell is responsible for multiple unlawful acts globally that 

accumulated to a specific damage in the Netherlands and elsewhere.156  

 

4.4.2.5 Casual link 

A fundamental yet problematic element in a tort law case is assessing the required link 

between the actions or inactions of a tortfeasor, and the harm suffered by the victim. 

Building on Urgenda, the Court in Milieudefensie established a series of concatenated 

links. First, the Court solidified a link establishing the existence of a clear linear 

connection between anthropogenic GHG emissions and global warming.157 Second, 

global warming is connected to flooding, drought, extreme and variable precipitation, 

food insecurity and breakdown of food systems. This phenomena amount to a risk of 

death, injury, ill-health and disrupted livelihoods, specially in low-lying zones prone to 

storm surges, flooding and sea level rise.158 Third, Shell has a heightened responsibility 

for climate change given its prominent position in the global fossil fuel market and its 
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massive level of CO2 emissions that exceed even most countries.159 Fourth, Shell’s 

unlawful actions directly contribute to a dangerous climate in the Netherlands,160 but 

more specifically, they have irreversible consequences and pose an existential threat to 

the human rights of the residents of the Wadden region.161 

Shell argued against these casual links resorting to the ‘drop in the ocean’ 

argument, which defends that, cutting Shell’s emissions would only have a negligible 

effect, as any other Carbon Major would take its place.162  The Court was not persuaded 

and stated that such argument could not be used to escape Shell’s responsibility for its 

fair share of GHG emissions and its DoC to mitigate. Each contributing actor must 

shoulder its responsibility to prevent the harms derived from climate change163 and every 

contribution by a big emitter to reduce emissions is of importance.164 

 

4.4.2.6 Relativity 

Article 6:163 BW requires a fifth element in the Dutch tort law system: a relative link 

between the damages and the breached DoC. This provision requires that the DoC that 

was breached must include a specific obligation to protect against the damage that 

effectively took place.165  Shell lacked the required relativity, but this particularity does 

not amount to an exemption of Shell’s breaching its DoC. The Court used the relativity 

requirement as a yardstick to assess the content and scope of Shell’s unwritten SoC.166 

Relativity, therefore, was used to lessen the required stringency of its DoC, but in no way 

amounts to an absolutory clause. This concept has been misinterpreted by some Spanish 

scholars, and misidentified as equivalent to an ‘Objective imputation criterion’ (Criterio 

de imputación objetiva), applicable to extra-contractual liability.167 This criterion entails 

that, in addition to the connection between action and damage, a conduct should be 
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objectively attributable to a defendant that had an obligation to act in a particular way in 

order to prevent the emergence of such damage.168 In Spain, a risk does not amount to 

harm if the conduct cannot be objectively linked to a specific fault done by the defendant. 

Such conduct would be non-typical (that is, not expressly included in written law) and 

therefore not punishable in any way.169  

  

4.4.3 Delimitating the Standard of Care of a Carbon Major.  

Shell’s SoC entails an obligation to reduce GHG reduction as enshrined in Book 

6, Section 162 of the Dutch Civil Code, on the basis that Shell’s actions will 

unequivocally produce a substantive damage to the inhabitants of the Wadden region, 

particularly vulnerable to any increase in sea level. 170 The Court reached this conclusion 

analysing the following criteria: first, the policy setting power of Shell over the whole 

corporate group. Second, the overall level of CO2 emissions. Third, the consequences of 

those emissions specifically in the Wadden region. Fourth, the connection of the damages 

to articles 2 and 8 of the ECHR. Fifth, compliance with the UN Guiding Principles. Sixth, 

Shell’s influence on the CO2 emissions of the whole group. Seventh, the necessary 

measures to prevent a particularly harmful climate change. Eighth, the available reduction 

pathways. Ninth, the necessity to find a balance between a volume of CO2 emissions that 

creates a catastrophic climate change and a business model that fulfils the energetic needs 

of the population. Tenth, the EU ETS system. Eleventh, the effectiveness of CO2 

reduction. Twelfth, the responsibility of society. Thirteenth, the economic consequences 

of reducing CO2 emissions, and lastly, the proportionality of CO2 reduction.171  

As the unwritten SoC is an open-ended concept, the Court delineated these 

fourteen factors based on the available scientific data, through regional, national and 

international instruments, spanning from scientific research, environmental modelling, 

human rights and instruments regarding corporate social responsibility, etc..172 However, 

all these instruments are not autonomous, nor self-executing, they could only be used to 

interpret the SoC.173 The main instruments used to analyse the extent and scope of the 
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SoC can be classified as follows. As mentioned, Milieudefensie determined that a 

corporation’s SoC could be determined in accordance to the international commitments 

of the host state.174  

 

4.4.3.1 Political instruments 

The first applied international instrument was 1992 UN Climate.175 Ratified by the 

Netherlands (and Spain), it sets a commitment by the states to stabilize gas concentration 

in the atmosphere to avoid anthropogenic interference in the climate.176 This instrument 

also established the Conference of the Parties (COP), in which governments set 

commitments to curb emissions. COP 21 in Paris (Paris Agreement) was also taken into 

consideration, as it established a set of individual commitments only applicable to states 

to keep global warming below 2ºC. However, the Paris Agreement specifically ‘invites’ 

non-party stakeholders to reduce their emissions177 and proposes a set of protocols and 

guidelines for non-state actors, based on scientific findings, to reach GHG reduction 

goals.178 The United Nations Environment Programme (UNEP) was used to assess the 

compliance with the political commitments regarding GHG reduction. The report shows 

that most countries have failed on their promises and GHG emissions were on the rise.179  

 

4.4.3.2 Scientific instruments 

The Court assessed the scientific evidence regarding climate change from the 

Intergovernmental Panel on Climate Change (IPCC). The IPCC is not only scientific 

organization, but also an intergovernmental one, of which the Netherlands is party,180 as 

well as Spain. That means, both countries must acknowledge the validity of the scientific 

findings regarding climate change. Similarly, both countries signed and ratified the 

UNFCCC, by which they acknowledge the harmful effects of climate change, and the 

necessity to mitigate it, since 1994.181 The different environmental modelling and the 
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scenarios regarding the evolution of climate change and foreseeable damages were taken 

from the annual World Energy Outlook of the International Energy Agency (IEA). These 

reports show what would happen globally, should the current climate trends continue 

without a radical change in politics. They also propose different scenarios depending on 

the severity of the climate effects and its mitigation pathways. Consequently, they were 

to establish the desired levels of mitigation and the tolerable levels of climate change 

effects.182  

 

4.4.3.3 Human Rights instruments 

Although the population of the Wadden region would be gravely affected by a rising sea 

level, the Court established, in way similar as was previously mentioned in Urgenda, that 

environmental and human rights provisions could not be directly applied horizontally, 

that is, in a litigation between private parties. Nevertheless, it also assessed that Article 2 

(right of life) and Article 8 (right to a family life) of the ECHR, as well as articles 6 (right 

to life) and 17 (right to privacy and family life) of the International Covenant on Civil 

and Political Rights (ICCPR) had been effectively violated.183 These articles could instead 

be used to assess the extent of the breach of the unwritten SoC. The threat of human rights 

violation was also used by the Court to justify that action should be taken immediately, 

and any intentions of postponing mitigation to the future, when its cost would be reduced, 

be rejected. The necessary actions should take place before the potential human rights 

violation takes place.184  

Lastly, as the Urgenda case was transformed by the Appellate Court into a Human 

Rights case, different NGOs obtained the necessary standing for this case, but only those 

NGOs that represented the Wadden population were successful in their claims,185 whereas 

claims representing the entirety of the world population were considered not-allowable.186 

The reasoning was that just the Wadden population was assumed to be under direct threat 
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of “serious and irreversible consequences of climate change” that amounted to a human 

rights violation, and therefore, the representing NGOs had the necessary standing. 187   

 
4.4.3.4 Corporate social responsibility principles  

The Court applied soft-law instruments regarding corporate responsibility like the 

United Nations Guiding Principles (UNGP). The UNGP does not establish any binding 

obligation but sets out the responsibilities of businesses regarding Human Rights. The 

Court also used widely accepted instruments like the UN Global Compact (UNGC), the 

OECD Guidelines for Multinational Enterprises (OECD Guidelines). From these 

instruments, the Court inferred the widely accepted notion that businesses not only should 

comply with Human Rights, but also proactively protect them. This obligation extents to 

tackling and preventing adverse Human Rights impacts wherever they operate and if 

within their capacities.188 As such, Shell not only had a direct effect on human rights 

impacts, but also had the capacity to mitigate such impact, as the corporation had pledged 

when signing the Climate Agreement on 12 September 2019.189  

 

4.4.4 Shortcomings of the Ruling.  

Despite its novelty and being a benchmark for CCL, the ruling leaves room for 

improvement under the framework of Climate Justice, in order to replicate the procedure 

in other jurisdiction.  

4.4.4.1 Aggregation of the obligation to reduce all Scope emissions 

The Court ordered Shell to reduce all its Scope 1, 2 & 3 emissions by a 45% by 

2030 relative to 2019. That is, the Court orders an aggregate obligation to reduce the total 

amount of emissions,190 but not to reduce Scope 1, 2 and 3 emissions separately. GHG 

emissions can be categorized under three scopes: Scope 1 refers to direct emissions from 

sources owned or controlled by Shell; Scope 2 refers to indirect emissions from third-

parties with a direct contract with Shell; Scope 3 refers to any other emission by any third 
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party, like consumers.191 The obligation to reduce Scope 3 emissions is not problematic 

per se, but these emissions in particular have been a contentious point.  From a practical 

standpoint, most companies do not disclose Scope 3 data and, contrary to Scope 1 & 2, 

there are currently no accurate way to test the effective reduction of Scope 3 emissions.192  

For this reason, most used metrics for climate accountability take into account only Scope 

1 and ,2, but not scope 3, as they are to be used ‘only if appropriate.’193As such, 

aggregating all reduction obligations makes it harder to assess the compliance with the 

ruling, but also, allows corporations to claim that the overall reduction was reached as the 

hardly assessed Scope 3 could be claimed to compensate the other two. To avoid such a 

ruling, the same reduction obligation should be set independently for each scope.  

 

4.4.4.2 Reduction limited to CO2 

The ruling focused on reducing Scope 1, 2 & 3 emissions but only regarding 

CO2.194 The term Greenhouse Gas Emissions (GHG), refer to all the emissions of Carbon 

Dioxide (CO2), Methane (CH4) Nitrous Oxide (N2O), hydrofluorocarbons (HFCs) and 

sulphur hexafluoride (SF6). That means GHG is a broader concept that reaches beyond 

mere CO2 emissions. This factor is relevant as, although CO2 amounts to 74,4% of all 

GHG emissions, it is not the only emission that causes climate change.195 Therefore, an 

adequate ruling according to the tenets of Climate Justice should order the curbing of all 

GHG emissions, not just CO2. 

 

4.4.4.3 Uncertainty regarding the obligations 

The Court set two distinct obligations on Shell in the same paragraph regarding 

the same amount of CO2 emissions: one ‘obligation of result’ and another of a ‘significant 
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best effort.’196 The Court does not specify the difference between the two.197 In the same 

paragraph, the Court also concedes Shell an ample margin to decide the business policy 

to reach those results. As such, this formulation seems akin to a ‘Due Diligence’ standard, 

and not a real SoC.  

 

4.4.4.4 Inconsistent use of international instruments to determine the SoC 

The Court used the concepts of DoC and SoC indistinguishably. Unlike 

Urgenda,198 their difference is never specified and the ruling alternates between both 

elements in a manner that is not particularly clear and has created confusion in certain 

scholarly literature.199 If in Urgenda the Court clearly justified the decision in Kelderluik, 

the District Court in Milieudefensie did not replicate the reasoning, and took it as implicit. 

The Court also fails to acknowledge the ‘consensus elements’ of its reasoning regarding 

the application of certain international instruments to determine the SoC. For example, 

the ruling states: “Since 2012 there has been broad international consensus about the need 

for non-state action, because states cannot tackle the climate issue on their own.”200 It is 

not clear if such consensus comes from the  2012 ICCPP report, or the 2012 UNFCCC 

Conference, or other similar instruments.201 The Court also references the ‘Oxford report’ 

of doubtful authority and seldom used in CCL,202 to assess the SoC. 203 The Court could 

have, instead, used more agreed-upon instruments like the Oslo Principles (2015). As a 

consequence of this inconsistency, the Court ruled on the necessity to reduce emissions 

to a 45% by 2030 to avoid global warming over 2ºC, based on the IPCC.204 However, the 

IPCC in itself sets goals not based on science, unlike what the court claim, but on 

‘feasible’ political agreements that do not amount to any policy recommendation, as the 

Panel itself acknowledges.205 As an example, the IPCC shows different pathways to reach 
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mitigation goals, being the one selected by the Court, with a mere 50% probability of 

success, the least stringent one. This entails that the Court rejected other more ambitious 

mitigation goals, for example, the 66% probability of the 85% mitigation pathway. All 

these pathways are equally political, with the same scientific footing, and yet, the Court 

decided on the most lenient one, under the pretext that it was the only one with scientific 

consensus.206 On the contrary, the Court chose the least stringent pathway as it is the most 

‘cost-effective’ model,207 but not the most adequate one to reach effective mitigation 

according to the Climate Justice scholarship.208Another example of such arbitrariness can 

be found in the decision to establish the baseline to assess CO2 reduction with respect to 

2019 levels,209 but not to 2010, as petitioned by the plaintiffs, or according to pre-

industrial levels, as recommended in the 6AR of the IPCC and the Paris Agreement.210  

  

4.4.4.5 Other shortcomings 

The Court goes to great lengths to assess that Shell was aware of the consequences of its 

CO2 emissions and its direct effect on climate change since, at least, 1988, when Shell 

published a report on that issue.211 The Court also acknowledges that Shell engaged in 

intense lobbying practices to hinder climate change policy and activism. Both actions 

were assessed but left ‘unpunished’. Transboundary harm was also not included in the 

ruling, although the Dutch system (and the Spanish) would permit it, as the principle of 

transboundary harm (sic uteretuo ut alienum non laedas), is now part of European 

customary law, after the Gabčikovo-Nagymaros case.212 Although addressed mainly to 

states it can be applied by analogy to any harm caused by actions of an agent outside of 

the state’s jurisdiction, and has its reflection in article 5:37 BW, that allows assessing the 

harm done even beyond the borders of the jurisdiction as long as the harm was caused by 

an act of the defendant. 
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Chapter 5. Extra-Contractual Liability in Spain 

Unlike the Netherlands, there is no case-law available to assess the liability of 

corporations’ regarding climate change, and for that reason, this research must look into 

an ample panoply of legal instruments following the guidelines and legal reasoning of 

Dutch case law. 

5.1 Principal aspects of extra-contractual liability  

The Spanish Civil Code, or Código Civil, (CC) follows the Franco-Italian tradition 

in a more clear-cut way than the Dutch. Tort law does not have a specific regulation in 

the Spanish CC, but its basic provisions arise from articles 1902 to 1919.213 There is no 

statutory definition of tort either, but article 1902, reminiscent of the French Civil Code, 

establishes that “Whoever causes harm to another, by an action or omission, with intent 

or negligence, shall be obliged to remedy the harm caused.”214 In that sense, the Spanish 

CC distinguishes between two kinds of liability, contractual and extra-contractual. 

Contractual liability is enshrined in Book 4, Title II (on Contracts, articles 1254 to 1886) 

whereas tort law liability is included in Title XVI (On the Obligations created without an 

agreement), Chapter I (On the obligations that arise from fault or negligence), articles 

1902 to 1910. As such, there is no substantive difference between “environmental 

liability” and ‘extra-contractual liability’ in the Spanish legal system.215 Both establish 

the reparation for a damage that does not have adequate legal cover, regardless of its 

material content.216   

Under extra-contractual liability, it is not necessary that the action that causes 

harm be considered unlawful, as is the case in the Dutch system, as any effectively 

harmful activity is always considered unlawful per se. For that reason, there is no 

necessity to determine a particular ‘Duty of Care’ when assessing liability of private 

actors, as it is the unfairness of the suffered harm or its intent, what constitutes the 

determinant factor to trigger liability, and not the unlawfulness of the behaviour or the 

existence of a DoC.217 Nevertheless, if such DoC should exist, for example in cases where 
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the actor created a risk, then the DoC heightens the required responsibility to neutralize 

such risk.218  

Liability may arise, however, when the adequate SoC was breached. Such SoC is 

based on the ‘proper social conduct’ of a ‘diligens paterfamilias’, and may act as an 

‘absolutory clause’ under article 1903 CC.219 That is, if the defendant proves that has 

acted with the necessary ‘diligens paterfamilias’, despite the damages, no liability 

arises.220 Despite its colourful name, the ‘diligens paterfamilias’ materially does not differ 

from the French ‘reasonable man’ standard, or the Dutch consideration of “what is 

considered customary in society” as developed in Kelderluik. 221 In fact, the consideration 

of a ‘family man’ was present in the French system when it influenced both the Spanish 

and Dutch systems, and it was changed afterward to ‘rational man.’ Consequently, it is 

perfectly possible that a similar evolution happens in the Spanish CC.222 Likewise, 

compared tort scholar literature has considered Kelderluik as equivalent to the Spanish 

‘Prudent family man rule’ standard.223 In other words, the formula ‘diligens paterfamilias’ 

should be considered as just a figure of speech. Similarly, the conception of tort as 

envisaged in article 6:162 WB is analogous to the ‘ex lege Aquilia’ principle of the 

Spanish extra-contractual liability, that entails that compensation must come from 

damages done by someone’s fault.224  

In summary, the basic components of Dutch tort law have a wide variety of 

functional equivalents under the Spanish extra-contractual liability. The difference being 

that the DoC is not needed in Spain, as just breaching the SoC triggers liability, and also, 

acting with the necessary ‘diligens paterfamilias’ would absolve a tortfeasor.  

As a clarification, Spanish legal scholarship tends to use the concept of ‘Standard 

of diligence’ instead of ‘Standard of care’ regarding extra-contractual liability. The 

concept of ‘Diligence’ has a different definition and belongs to a different scholarly 
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tradition in international, environmental and human rights law.225 In order to avoid 

confusion, the ‘Standard of care’ formula is preferred.  

 

5.2. The elements of environmental liability in Spain  

Environmental liability against private actors in Spain can either comprise Civil 

or Criminal consequences. The Civil pathway will be preferred in the current analysis, 

but it must be highlighted that if the breach of the SoC is of sufficient magnitude, criminal 

responsibility would arise.226 Assessing civil liability in extra-contractual systems usually 

requires proof of an unlawful action, fault, harm, casual link, and wrongfulness. 

Fault is the main element, understood in this context as a conduct that differs from 

the SoC, and as defined by the behaviour of “a reasonable man” under the same 

circumstances.227 Wrongfulness is connected to a conduct (and not the damage itself) that 

leads to a breach of the general duty not to harm another person (neminem laedere).228 

Therefore, the idea of wrongfulness is already embedded in the extra-contractual liability 

system through its conception of ‘fault,’229 and as mentioned, the DoC is not necessary if 

an effective damage is demonstrated, as it would always be considered a fault.230  

 

5.3 Objective and Subjective liability 

Traditionally, Civil Law systems follow a ‘Subjective responsibility liability” in 

which it is required that the tortfeasor acted negligently or with bad intent in order to 

trigger liability. If no negligence or intent were assessed, (or the actor acted like a 

‘diligens paterfamilias’) then the tortfeasor would not be accountable for the damages. 

However, in the 20th century, in parallel to the industrial and technological progresses, 

the liability regime changed for an ‘Objective responsibility liability’ equivalent to the 
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Strict Liability regime.231 Under this new model, the risk of substantive harm, and its un-

foreseeability, justifies that liability could arise regardless of subjectivity.232 Therefore in 

Spain, environmental liability can be triggered under Objective or Subjective 

responsibility factors. Objective focuses on the severity of the damages that such a 

conduct might entail, whereas subjective, focuses on intent, negligence and ‘diligens 

paterfamilias’ standard, that can act in this case as an absolutory clause. Both models will 

be analysed separately.  

 

5.3.1 Objective Responsibility Liability 

The Objective dimension in the Spanish system can spring from what the law so 

considers, but also, from the magnitude  duty to neutralize the threat There are two ways 

the Spanish system allows for such an ‘Objective responsibility liability’. First, if so 

determined by the law. Second, if the harmful activity could potentially cause massive 

and irreversible damages. The graver the possible damage, the smaller the level of risk 

that is allowed,233 and the higher the responsibility of the author to neutralise it.234 

Therefore, the first pathway resembles the Dutch statutory DoC, whereas the second 

resembles the appreciation in Milieudefensie, that such risk could imply a breach of 

Human Rights. 

 

5.3.1.1 Legal provisions regarding liability  

In Spain, any breach of administrative law shall be presumed to cause fault or 

negligence.235 . Such assumption makes the ‘diligens paterfamilias’ standard irrelevant 

and triggers objective responsibility liability. However, the number of specific 

administrative law provisions applicable to corporations for climate change is scant. The 

Law 7/2021, on Climate Change and Energy Transition,236 established a series of 
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recommended policies in areas like mobility, urban planning and housing, but little 

regarding obligations for corporations. Only the 12th Final Provision of the law establishes 

that the main emitting companies (as so considered annually by the Government after 

hearing the Government Delegate Commission on Economic Affairs), will have to carry 

out a study on their carbon footprint and develop a 5 year plan to decrease it.237 However, 

this provision is not enforceable and is left to a voluntary application by corporations.238 

The list of companies that must carry out such carbon footprint audits has not been 

published yet, but it would be reasonable to presume it will include Spanish Carbon 

Majors. 

Another available regulatory instrument in the Spanish legal system is the 

National Plans regarding emission rights. As such, this is an application of the EU ETS 

through a distribution of the capacity each company can emit under administrative law. 

Even if breaching the assigned quotas would effectively trigger objective liability, this 

regulation has been heavily criticised as a way of commodifying the emission into an 

exchange market in which the main emitters can buy rights from less-emitting 

companies.239 That means, if a corporation is emitting over the quota, it could always buy 

the emitting rights from another corporation, so objective liability would not be triggered.  

In this regard, using Dutch case law as guideline is useful, as it was established that a 

defendant may cause a negligent behaviour even fulfilling all the necessary administrative 

requirements.240 Breaching the emission quotas may always imply a tort, but not 

breaching them does not exclude that a tort has effectively taken place. In other words, 

breaching the emission quotas is a sufficient condition, but not a necessary one, to trigger 

liability in Spain.  

The last available legal instrument to establish objective responsibility comes 

from the Environmental Liability Directive 2004/35/EC (ELD), that established a Strict 

Liability regime in Annex III.241 This directive was later introduced in the Spanish system 

through the Law 26/2007, on Environmental Liability242 and it was developed in the 
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Royal Decree 2090/2008.243 Actions included in Annex III are of a magnitude that, if 

happened, neither intent nor negligence are needed to automatically trigger liability, as 

the Directive establishes a presumption of causality between a dangerous activity and a 

damage.244 This law establishes an “administrativization” of environmental liability,245 in 

which the victims are not individuals but the natural resources themselves. Should any 

such personal victims arise, the norm itself refers back to extra-contractual or criminal 

liability.246 

The strategic importance of this norm must be highlighted. Unlike the 

aforementioned provisions, this is an administrative law regarding environmental 

damages that sets a list of specific actions that, in case they happen and risk human lives, 

they are assumed to have resulted due to fault or negligence, and as such, automatically 

triggers objective responsibility liability, that renders the ‘diligens paterfamilias’ 

absolutory clause as irrelevant. The problem lies, however, in the fact that the list of 

activities included in Annex III of Directive 2004 is quite restricted. Only particularly 

hazardous activities, as waste disposal, storage of transportation, are included, and not 

GHG emissions. In Spain, Autonomous Communities have the competence to broaden 

this list without the supervision of the central government.247 Should they decide to act 

this way, the possibilities to enforce liability on a Carbon Major regarding climate change 

in Spain could be greatly broadened.  

 

5.3.1.2 Assessing the severity of the damages or its potential risk  

Climate change creates damages not just to the environment, but also through it, 

causing droughts, wildfires, rising sea levels, storm surges, etc. In Spain, these 

environmental damages can be classified under patrimonial damages of private property, 

strictly environmental damages, health damages and then, individual damages.248 Strictly 

speaking, environmental damages are enshrined in article 590 CC, which are specifically 

referred to emissions and damages to real state property, and not to personal damages.249 
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Environmental cases in Spain have traditionally followed the extra-contractual liability 

pathway of article 1902, and used article 590 to only assess damages. This configuration, 

however, does not seem adequate to enforce climate change liability,250 as environmental 

damage in the Spanish system refer to either damages done to the environment per se,  

health issues of an individual, or a consequential damage or loss of profit regarding 

private property.251 Regarding risks to health, such configuration would require that the 

effects of climate change should be explicitly connected to pernicious health effects on 

the population. So far, no EU Court has solidified that link, although the pending case 

Mex M. v. Austria before the European Court of Human Rights deals precisely with this 

issue, regarding patients suffering from Uhthoff’s syndrome, as their conditions worsen 

with higher temperatures. Should this case be ruled in favour of the plaintiffs, the door 

would be open at the EU level for further CCL regarding health damages. In the 

meantime, there is already the pathway opened by Milieudefensie, regarding damages to 

the lives and livelihoods of national citizens, and Spain has two applicable legal 

instruments in this regard.  

The Spanish Government passed the 2020 II National Plan of Climate Change 

Adaptation (PNACC),252 which acknowledges not only the main effects of Climate 

Change in Spain, but connects it to possible damages to the population. The list of 

damages was later expanded in Law 7/2021. The main effects in Spain connected to 

climate change are an increase of heatwaves over 10ºC harsher than the 1990 average; an 

accelerated desertification which is already affecting crops and farming;253 a rising sea 

level with specially dire consequences in the Mediterranean shore, with a possible 

increase of 1,9mm/year. This increase threatens the future existence of areas like the 

Ebro-delta and the Manga del Mar Menor.254 Following Milieudefensie as a guideline, 

and in a similar way to the Wadden region, inhabitants of these two Spanish could claim 

that climate change is threatening their basic human rights, and specifically, 2 and 8 

ECHR. Even if the Human Rights approach is not necessary to proceed with an extra-

                                                           
250 Casaú González, Jacobo. "La Responsabilidad de la Empresa por daños al medio ambiente." (2021) p. 

7 
251 Known as ‘daño emerente y lucro cesante’ 
252 II Plan Nacional de Adaptación al Cambio Climático, Available at: 

https://www.miteco.gob.es/es/cambio-climatico/temas/impactos-vulnerabilidad-y-adaptacion/pnacc-2021-

2030_tcm30-512163.pdf 
253 Ibid p. 22.  
254 Ibid p. 23.  
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contractual liability case, it could be beneficial regarding the objectivization of the 

liability and facilitate NGOs standing.  

The last step, then, would be to link these damages and risk to human rights, to 

the activity of a private company. Unlike in the Netherlands, the Spanish Supreme Court 

requires that causality needs to be individualised in the event of a plurality of polluters.255  

If individualisation is not possible, then liability cannot be enforced.256 This shortcoming 

could be overcome if the case was addressed directly to a Spanish Carbon Major, 

following the ‘market share’ liability model. This model opposes the ‘but for’ tests and 

attributes responsibility according to a corporation’s portion of the market, and not a 

probabilistic causal responsibility. Accepting this model to individualise causality for 

damages is, however, left to the discretion of the Court. Should the objective 

responsibility pathway fail, the focus could be shifted, alternatively, from the objective 

actions or damages, to the subjective intent of the Carbon Major. In other words, a case 

could still proceed under subjective responsibility liability. 

 

5.3.2 Subjective Responsibility Liability 

The relevant elements of the Subjective dimension are intent and cognoscibility. 

The higher the cognoscibility of the certainty and gravity of the possible danger, the 

higher the required SoC is.257 Nevertheless, and unlike in the objective responsibility, a 

tortfeasor acting according to the diligens paterfamilias or without the necessary intent, 

will not be found liable.  

5.3.2.1 Assessing the cognoscibility of danger through international instruments 

 The existence of a greater risk to human lives and livelihoods has a double effect 

on the SoC. First, it reverses the burden of proof, and therefore, it is up to the defendant 

to show that their actions were directed to minimise the harm from eventually happening. 

Second, in the context of private relations of corporations and citizen’s harm, the Spanish 

system allows this standard to be guided by the state of science.258 The relevant doctrine 
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258 J. Ponce solé (2019: 129-130). La lucha por el buen gobierno y el derecho a una buena administración 
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on this matter was developed in light of the Prestige case, in which the Spanish 

government decided to sail a sinking oil tanker further into the open sea. Even if the case 

was not successful in assessing the liability of public or private actors for ecological 

damages, (the Supreme Court dismissed the case under the allegations that damages were 

not persistent259) it provided with a guideline to use scientific evidence and international 

instruments to assess the extent and scope of the required SoC in Spain.260  

As a rule of thumb, international standards cannot be used autonomously, neither 

in Spain nor the Netherlands, but can be channelled through national provision261 and in 

the few limited instances of ‘indirect effect’ of Environmental Law Principles.262 In the 

Prestige case, the Court found that, given the existing risk to the ecosystem, the economy, 

and also lives and livelihoods, international and national legal instruments were also 

applicable, in accordance to article 95 of the Spanish Constitution (CE)263 and 1.5 CC..264 

Even if the Court in the case did not take them into consideration, Human Right Treaties 

could also be applied, as they are a part of the Spanish legal system according to article 

10.2 CE. Therefore, the Prestige case, showed the porousness of the Spanish legal system, 

and that the SoC can also act as an ‘open-ended norm’ (‘Disposiciones abiertas del 

derecho nacional’, as they are known in the Spanish legal system.)265 The importance of 

this finding must be highlighted, because as mentioned, a successful translation of 

Milieudefensie to any EU jurisdiction other than the Netherlands requires finding a 

formula that guarantees that the SoC can act as open-ended legal standard susceptible to 

incorporate international and soft law provisions, standards of business conduct and 

scientific consensus on the effects of climate change.266 In addition, it must be highlighted 

that Spain has ratified all the same international instruments used in Milieudefensie 

against Shell, and therefore, all scientific provisions could also be applied as a certainty 

                                                           
259 PNACC (2020) p. 165 
260 de Angel Yágüez, Ricardo. "Una nota sobre el artículo 106.2 de la Constitución: el «caso Prestige» y 
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261 Betlem, Gerrit, and André Nollkaemper. "Giving effect to public international law and European 
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of the cognoscibility of a massive and irreparable risk of harm, as known by the state, but 

also by Spanish corporations as well.  

 

5.3.2.2 Challenging the ‘diligens paterfamilias’ absolutory clause  

In the Spanish system, the ‘diligens paterfamilias’ standard is applicable as an 

ultima ratio if there are no concrete obligations regarding a certain behaviour.267 This 

standard is breached under three conditions: the existence of grave harm, a causal link 

between the harm and the behaviour of the responsible person, and a ‘manifestly’, 

negligent conduct or fault.268 Like the SoC, this standard is progressively heightened the 

greater the risk of harm.269 As mentioned, the creator of a risk of harm has a responsibility 

to neutralise it according to its capacities. Regarding environmental damage, a tortfeasor 

can be found not liable if proven, that the activities were not considered harmful when 

the damage took place according to the scientific evidence available at that time,270 or, if 

the emissions had administrative authorization by a public body.271 Coincidentally, Shell 

used similar arguments in Milieudefensie, so the case, again, could be taken as a guideline.  

Once the SoC is permitted to act as an ‘open-ended norm’ given the magnitude 

and foreseeability of the damages, it would be possible to assess that the Carbon Major 

was aware of the potential danger of GHG emissions under the available international 

scientific instruments. Regarding the authorization by a public body, a Spanish Carbon 

Major could argue that it complies with the national quotas established in Law 26/2007, 

and Royal Decree 2090/2008, as well as the EU ETS quotas. As a counter-argument, the 

Hague District Court argued that, under tort law, the SoC requires a higher responsibility 

than what any quota could entail, it was possible to comply with national and international 

regulations and still breach the SoC, especially as the emissions covered by the quotas 

are just a fractal part of the global emissions of a Carbon Major.272 Therefore, the SoC 

shows itself as a more stringent standard than the ‘diligens paterfamilias.’ The latter is 

restricted to national provision, actions and agents, acting in the national territory and 

                                                           
267 Mateo (2019) p. 82.  
268 Garrido, María Luisa Palazón, "Malas prácticas agrarias y daños ambientales en las relaciones 
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within its capacities,273 whereas the SoC can be delineated by international instruments, 

and assess unlawful actions from beyond the national jurisdiction. This is particular 

relevant in the case of a Carbon Major, as their emissions can be produced globally but 

produce harm locally.274  Therefore, and in theory, an actor could act according to a 

‘diligens paterfamilias’, but still breach its SoC, and therefore still be found liable.  

However, such decisions, again, is left to the discretion of the Spanish Court. 

Nevertheless, even if no legal basis is found to assess objective or subjective liability, as 

it was mentioned in Chapter 3, tort law still has the potential to solidify a link between a 

conduct and a damage. Similar to the Asbestos cases in the 80s and 90s throughout 

Europe,275 even if corporations are not found liable because the legal systems are not 

prepared to deal with the phenomenon, the harmful conduct can still be considered 

unlawful from that point onwards.276 Therefore, any other corporation engaging in the 

same conduct after that point in time, would indeed be found liable.277  

 

5.4 Mitigation and reparation in extra-contractual liability 

In the Spanish system, the duty of reparation for environmental damages has a double 

dimension. Reparation and restoration. Reparation entails a duty to repair the produced 

harm to the environment itself,278 but this provision has a caveat. Should these damages 

be of an entity so massive that lays beyond the margins or reparation capacity of the 

tortfeasor, or insurance company, reparation would then, not be possible, and therefore, 

unenforceable.279 Unlike common law, civil law systems does not have punitive damages, 

as the only aim of the reparatory measure (compensation or injunction), are restricted to 

repairing the damages or compensating the individual victim.280  

                                                           
273 Mateo (2019) p. 82 
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Restoration in extra-contractual liability requires a restitution ‘in natura’ or 

‘restitutio in pristinum’.281 ‘Restitutio in pristinum’ is another Italian influence in the 

Spanish Civil System, and compels the tortfeasor to completely repair the damaged object 

to its original situation. Such reparation, in the context of climate change, would be hardly 

possible, and therefore, it would be possible for a Court to order a reparation injunction 

without any specific obligation regarding restoration.282 This principle hides another 

caveat. As shown by the prestige case, if the main effects of an environmental damage 

are corrected or no longer detectable, liability is dismissed.283 From that reasoning, a 

defendant with an ongoing tort law case could voluntarily enact corporate policies to 

address the damages so the case would be dismissed. Even if such an action implies a de 

facto injunction and could incentivise corporations to change their environmental policy 

to avoid the backlash of a judicial ruling, plaintiffs might be left dissatisfied with the 

ruling. Another possibility, for example, is if a Carbon Major pledges to cut emissions by 

2050 as it was ordered for Shell, as Repsol recently has.284 In that case, plaintiffs could 

claim that the measure is not stringent enough to comply with the mitigation standard, as 

Repsol’s emissions shown an increasing tendency,285 and therefore, breaches its SoC. By 

the reversal of the burden of proof, plaintiffs could accuse, but the defendant would have 

to prove the adequacy of such policy.  

 

5.5 Standing 

As a last procedural aspect, standing should be far less problematic in Spain than 

in the Netherlands. However, claimants should proceed with caution, as in 

Milieudefensie, the Court denied standing to ActionAid and all the individual claimants286 

and only took into consideration the claims of the inhabitants of the Wadden Region. In 

Spain, a similar procedure could be followed representing inhabitants of, for example, the 
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Ebro Delta or the Manga del Mar Menor against a Carbon Major. Different actors would 

have standing in this case: affected victims, NGOs and even the state itself. Under the 

Actio Popularis, a group of people could invoke a state power to prosecute certain crimes 

by a private actor before national and international courts.287 

Regarding NGOs, the Aarhus Convention and the Law 27/2006,288 establish their 

conditions to access to justice on environmental matters. Article 9(c) gives NGOs active 

legitimacy against private or public actors for breaches of environmental matters 

according to national law. Furthermore, the CJEU has consistently taken a ‘pro actionen’ 

interpretation of legitimation,289 especially against any national provisions that hinder the 

implication of NGOs in environmental matters. If the case was converted in a Human 

Rights case under the provisions of the ECHR, NGOs would obtain automatic standing 

as long as the damages can be assessed as direct and specific.290 Standing would be even 

easier against public actors, as NGOs hold a ‘legitimate interest’ under article 19(1)a of 

the Spanish (LJCA) regarding international commitments of the Spanish state regarding 

GHG,291 as it was applied in the pending Greenpeace v Spain case. 292 
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Chapter 6. Conclusion 

This research has sought to delineate a credible pathway to use tort law based CCL to 

enforce a Carbon Major’s liability for climate change in Spain, following the guidelines 

set by the Dutch benchmark ruling Milieudefensie.  

Chapter 3 analysed the common elements of tort law and extra-contractual liability, 

and how CCL is a particularly promising new branch of environmental law that has 

proven to be the most effective type of litigation for enforcing climate change liability of 

public and private actors. Tort law based CCL can be replicated in any non-autopoietic 

civil law jurisdiction that allows the use of ‘open-ended norms’. As such, the SoC shows 

potential as it can act as a point of entry into any legal system of international soft-law 

instruments, scientific reports, Human Rights treaties, corporate guidelines, etc., that 

could be used to analyse if a Carbon Major breached this SoC, even if it complied with 

all legal provisions of the host country. Furthermore, tort law based CCL shows further 

applications to enforce climate change liability, as it can solidify a direct link between 

GHG emissions and the damages and risks to lives and livelihoods that climate change 

creates. Introducing this link into any system would make any massive GHG emission by 

a Carbon Major unlawful, even in systems that do not show the necessary legal basis to 

assess their liability for climate change.  

Chapter 4 outlined how the landmark ruling of Milieudefensie against Shell was 

reached and its legal foundations under Dutch tort law. The shortcomings of the ruling 

under the tenets of Climate Justice were also exposed, so they can be improved upon in 

future CCL. Specifically, a more ambitious mitigation obligation could be imposed 

following the same legal reasoning and consulted scientific reports of the Court, for 

example, ordering a reduction of all GHG and not just CO2, and such reduction should 

be individualised according to the different Scopes. Furthermore, the reference point for 

the reduction of emissions could be set in 1990, as advocated for in the UNFCCC, the 

IPCC and the Paris Agreement.    

Chapter 5 covered the possible application of the legal basis and findings of 

Milieudefensie in Spain following extra-contractual liability. The Chapter analysed the 

possibilities to configure liability following Objective or Subjective responsibility 

pathways. Both had shortcomings that could be overcome, for example, should a 

Autonomous Community include massive GHG emissions as equivalent to the actions 
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included in Annex III ELD.  The Chapter also assessed that the SoC could be an adequate 

way to circumvent the absolutory potential of the ‘diligens paterfamilias’, given its 

superior stringency. As such, a Spanish Carbon Major could act according to the ‘diligens 

paterfamilias’ but breach the SoC, as the latter is not restricted by national provisions and 

can be delineated, as mentioned, by international instruments.    

After the summary of the findings, the research question can be answered.  

“To which extent can a Carbon Major liability for climate change be enforced through 

tort law based CCL in Spain, following the legal reasoning of Milieudefensie?” 

A Spanish Carbon Major could be found liable for its contributions to climate change 

according to the following factors extracted from the Milieudefensie case. Carbon Majors 

are net GHG contributors, and therefore, their link to climate change is confirmed by the 

IPCC, AR 5 and AR6. The damages that climate change causes in Spain are included in 

the Law 7/2021, on Climate Change and Energy Transition and the 2020 PNACC. As the 

sea level rise will disproportionally and irreparably harm inhabitants of the Ebro Delta 

and Manga del Mar Menor, the human rights of these inhabitants are being threatened, 

under articles 2 & 8 ECHR. The unlawful act putting these inhabitants in danger are the 

massive GHG Scope 1, 2 & 3 emissions by the Carbon Major, in a way that would not 

prevent a 2ºC increase in average global temperature. Therefore, a link between damages 

and the unlawful act is established.  

Liability can be assessed under Objective or Subjective responsibility. Through 

Objective, breaching an administrative law raises an assumption of fault. However, GHG 

emissions are not included in Annex III ELD, although a Spanish Autonomous 

Community could enact the necessary legislation to introduce them. The second option 

would be if the Court accepted an individualization of harm focused on the Carbon Major 

following the ‘market share liability model’. Should the Objective dimension fail, 

alternatively the Subjective could be used. As such, assessing that the Carbon Major was 

aware of the certainty and magnitude of the dangers climate change entails and that its 

actions contribute to it would be relatively easy, should the system allow the SoC to act 

as a point of entry of the scientific evidence included in the IPCC reports. Furthermore, 

the SoC acting as an ‘open-ended norm’ would allow circumventing the absolutory clause 

of the ‘diligens paterfamilias’ standard, as the SoC is more stringent, and therefore, a 

Carbon Major may still breach it despite complying with national regulations.  
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