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Abstract

The aim of this study is to evaluate the readmission agreement between the European Union

and Turkey, which is one of the legal and political steps taken towards increasing migration

movements to Europe in the recent period, and to seek an answer as to whether Turkey can be

accepted as a safe third country within the framework of international law. The 1951 Geneva

Convention is the most fundamental document on asylum and refugee rights, which is one of

the controversial issues of international law, and this document regulates the principle of non

refoulement. However, within the scope of international law, if there is a safe third country,

asylum seekers can be sent back to these third safe countries. Of course, there are certain

conditions in international law and European Union Law for the return and the country to

which the asylum seeker is to be sent back to be considered a safe third country. As

mentioned above, this study seeks an answer as to whether Turkey is a safe third country

within the scope of these conditions and brings a critical approach to the European Union's

migration policy.

2



Table of Content

Abstract 2

Table of Content 3

1. Introduction 3

2. Right to Asylum Under International Law 5

2.1. Historical Background of Right to Asylum 6

2.2. International Legal Instruments 7

2.3. Principle of Non-Refoulement 8

2.4. Readmission Agreements 10

2.5. Concept of Third Safe Country 11

3. Asylum Law in the Framework of European Union Law 12

3.1. Dublin Regulation III 13

3.2. European Union Procedures Directive (Directive 2013/32/EU) 14

3.3. Related European Court of Human Rights and Court of Justice of the European

Union Decisions 16

3.4. Readmission Agreements in EU Law 21

3.4.1. Turkey-European Union Readmission Agreement 21

4. Situation of Asylum Seekers in Turkey 24

4.1. Domestic Regulations 25

4.1.1. Law on Foreigners and International Protection 26

4.2. Current Situation in Turkey of Asylum Seekers 28

5. Is Turkey a “Safe Third Country” ? 30

5.1. In Terms of Geneva Convention and Geographical Limitation 30

5.2. In Terms of Effective Protection 32

6. Conclusion 33

7. List of References 36

3



1. Introduction

Migration is a phenomenon that has existed since the beginning of human history. In the past

and today, people are forced to leave their lands and seek protection in other places due to

many political, economic, and social problems. However, the history of the recognition of the

right to asylum and refugee rights is recent. The right to asylum, together with the concept of

human rights, developed after World War II within the emergence of many people's need for

asylum in other countries in the post-war environment, Article 14 of the Universal

Declaration of Human Rights guarantees the right to seek asylum (Khan, 2021). Thus, asylum

has been recognized as a human right within the framework of international law. Nowadays,

people from many different regions seek asylum in other countries in order to live in more

humane conditions and to escape from war and conflict situations as well. According to

statistics of the United Nations Refugee Agency, there are 26.6 billion refugees in the world

which is the highest number ever seen (UNHCR, 2021).

Along with historical developments, legal regulations have been made in the field of asylum

and refugee law, both at the international and regional level. Alongside the Universal

Declaration of Human Rights, the Geneva Convention and the 1967 Protocol Relating to the

Status of Refugees, which is accepted as the basic text on the right to asylum, The European

Union has recognized the right of asylum in Article 18 of the Charter of Fundamental Rights

(2000) based on international law. In addition, the European Union has regulated the Dublin

Regulation that determines the criteria and mechanisms for determining the Member State

responsible for examining the application. Although the definition of the right to asylum and

the concept of asylum seeker has not been clearly defined in the international literature, the

purpose of this right is to provide protection to those who have to take refuge in another

country due to the danger they live in. However, it is unclear which country should provide

this protection. For this reason, asylum seekers try to reach countries with a high level of

welfare and even resort to many dangerous ways for this purpose. Therefore, in order to

prevent asylum shopping1, to reduce the refugee density in certain regions and to share

responsibility, the concept of a safe third country emerged in international law by making

readmission agreements (Aydın, 2018, 15). Readmission agreements are agreements made to

prevent migration movements to be centered in a single region and these agreements are in

accordance with international law. However, international law and European Union Law have

set criteria for the implementation of these agreements. According to international law and

1 The movement of asylum seekers to better countries even though they can reach international protection is
called asylum shopping (Aydınlı, 2020, 228).
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European Union Law, the countries to which the asylum seekers will be sent back must

comply with the criteria of a safe third country. With this practice, asylum seekers can be sent

back to safe third countries they use as transit European Union member states also make

readmission agreements in accordance with the Dublin system established in this context and

can transfer the obligation to examine the application process of asylum seekers to the third

safe state (Aydın, 2018, 13). In recent history, with the ongoing conflicts in the Middle East

and especially the civil war in Syria, an intense migration flow to Europe has started from

this region. As a country bordering both Syria and Europe, Turkey has become a transit

country during this migration movement. Moreover, Turkey was not only a transit country for

refugees fleeing the Syrian civil war, it was also a gateway to Europe for those fleeing and

seeking asylum from Asian and African countries such as Afghanistan. This situation pushed

the European Union to take many political and legal measures, and after some negotiations, a

readmission agreement was signed between Turkey and the European Union in December

2013. With this agreement, the European Union wanted to reduce the migration flow to

Europe.

The main subject of the thesis is to open discussion whether Turkey is a third safe country or

not, based on both international legal obstacles and many rights violations in Turkey, the

danger of refoulement, and the dangers that immigrants face both during and after their

journey. In addition, it will be emphasized that how the third safe country concept and

readmission agreements, which were created in international law in order not to impose the

density of immigrants and asylum seekers in a region, act against this purpose in the context

of the readmission agreement between Turkey and the European Union, and how the density

of refugees is gathered in Turkey and effects of this situation in terms of asylum seekers.

In order to examine and defend the arguments in the thesis, international legal sources such as

international agreements, legal regulations and decisions will be examined as the primary

source. Articles, books and NGO reports will be used as secondary sources. In addition,

newspaper news and articles and current political developments will guide the development

of the thesis so that the situation in question in Turkey can be fully understood.

2. Right to Asylum Under International Law

The right to asylum, which has developed in the recent history of international law but has a

very old origin, is one of the most controversial issues in international migration law. The

main purpose of the right to asylum is to provide a safe environment for individuals who are
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not in a safe situation in their own territory. Although the Universal Declaration of Human

Rights regulated the right of asylum, there is no clear definition for this concept in

international law. Uncertainties about asylum bring along many doctrinal and terminological

debates. The most important of these debates is whether or not asylum is a right. According

to some authors, the essence of the right to asylum is the freedom to leave one's country, but

this does not oblige states to accept the asylum seeker (Boed, 1994, 11).The right to asylum

has been shaped by taking the state sovereignty as center...According to some scholars,

asylum is a recognized right in the context of international law and is a part of customary law

in the light of the principles that will be explained below...Also, according to human rights

theory since the right to asylum can be a prerequisite for the provision of other rights such as

the right to life and the prohibition of torture, this right should be evaluated in terms of the

asylum seeker (Öztürk, 2012, 197).

Another terminological discussion is the conceptual difference between asylum seeker and

refugee. It is important to mention this difference at the beginning of this thesis. Because

whether the asylum seekers in question are accepted as refugees or not is important in terms

of the main argument. An asylum seeker is a person who has a well-founded fear of

persecution and seeks protection and has made or intends to apply for a refugee in a country...

A refugee is a person whose application for asylum has been accepted and has rights under

international law and Geneva Convention (Uzun, 2012, 29).

2.1. Historical Background of Right to Asylum

Immigration and asylum are concepts that have existed historically and will continue to exist.

People have been displaced for centuries due to many different factors such as better living

conditions, climate, war and political reasons, and have had to take shelter in other sovereign

states. According to Gil-Bazo, asylum is an institution practiced and known since ancient

times, and its legal recognition provides a normative aspect to asylum…Before international

protection of asylum seekers and refugees was made normative in modern law, and the

Kadesh Peace Agreement of the 13th century provided protection for individuals and their

families in terms of exchange of population…In ancient Greece, however, many temples had

places for refugees, and it was believed that God brought refugees under his divine

power…The development of the concept of the police also contributed to the development of

the concept of asylum…After the collapse of the Roman Empire, regulations regarding

asylum were included in the legislations of many European Kingdoms…For example, in
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Spanish legislation, the VII Laws of King Alfonso X in the 13th century, Title XI of the First

Law includes regulations about asylum seeker and clergy were obliged to protect asylum

seekers (Gil-Bazo, 2015).

Although the history of the concepts of immigration and asylum dates back to ancient times,

with the development of asylum and protection seeking over time, the binding obligations of

states in terms of international law towards persons seeking protection have emerged

(Gil-Bazo, 2015, 28). Due to the need for asylum in other countries and the refugee problem

that arose after the First World War, upon the request of the Red Cross, the League of Nations

appointed a High Commissioner to assist the Russian refugees. Again in 1936, the League of

Nations carried out some work for the protection of German refugees and in 1938, the

Convention on the Situation of Refugees from Germany was accepted (Özcan, 2005, 6).

The concept of the right to asylum began to be discussed within the scope of international

law, especially after the second world war. By establishing a temporary International Refugee

Organization in 1948, it was aimed to respond to the urgent need that emerged and the

refugee was first defined in the constitution of this organization…The United Nations High

Commissioner for Refugees was established on 1 January 1951 (Özcan, 2005, 8).

In addition, after the second world war, a regulation about human rights became needed and

the Universal Declaration of Human Rights was accepted by the United Nations in 1948, the

right to seek asylum was regulated in this declaration. Also, In 1951, the Geneva Convention

Relating to the Status of Refugees was adopted.

Today, the right of asylum is recognized by many agreements in international law such as

and this right has become a part of customary law according to some authors. (Uzun,

2012,42). Although, after the Second World War, states followed a narrow line of

interpretation of the refugee definition (Özcan, 2005, 9).

2.2. International Legal Instruments

The concept of asylum has existed since the past and this historical concept certainly had a

place in international law. Especially after world war II, many regulations have been made in

terms of both human rights and the right to asylum. These regulations were followed by both

regional and national reforms. Since this study will discuss European Union law, it will firstly

explain the regulations on asylum and immigration by international sources and then by the

European Union.
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Refugee rights and asylum is a part of international law within the scope of general principles

of law, customary law and law of treaties (Hathaway, 2005). However, As it was mentioned

above, these concepts are controversial.

According to article 14 of the Universal Declaration of Human Rights (1948), “Everyone has

the right to seek and to enjoy in other countries asylum from persecution”. Although this

declaration regulated the right to asylum, the regulation in the text was made as "right to seek

asylum" and "right to enjoy asylum" instead of "right to be granted asylum" and the scope of

this right was narrowed (Öztürk, 2012, 208). Considering this regulation, the understanding

that the right to asylum is a right that can be enjoyed in cases where states are offered to

individuals emerges. Also, this is an indication that the right of asylum, brought by many

international agreements and customary law, is actually a controversial concept in terms of

international law.

In the second half of the twentieth century, in order to solve the refugee problem that emerged

after World War II, the states signed the Convention on the Legal Status of Refugees as a

result of the 1951 Geneva Conference…This convention is one of the most basic sources of

refugee law today…The purpose of the Convention is to protect the human rights of refugees

(Aydınlı, 2020, 224).

The 1951 Geneva Convention Relating to the Status of Refugees, which is considered the

basic document on refugee rights, defined the concept of refugee. According to this contract,

a refugee “Refugee is someone who is unable or unwilling to return to their country of origin

owing to a well-founded fear of being persecuted for reasons of race, religion, nationality,

membership of a particular social group, or political opinion.” (Geneva Convention Relating

to the Status of Refugees, 1951). If a state is a party to an agreement on refugees, it has to

accept asylum seekers in its country according to the provisions of this agreement. According

to the 1951 Geneva Convention, for the convention to accept a person as a refugee, the

person must need protection as a result of events that occurred before 1951…However, with

the 1967 Protocol Relating to the Status of Refugees, adopted in 1967, this historical

limitation was abolished (Bozbeyoğlu, 2015, 64). In this respect, this 1967 Protocol is

important in terms of international immigration law.

It should also be noted that although there is no article in Geneva Convention that prevents

granting refugee status as a result of mass asylum, states prefer to evaluate asylum seekers

individually and decide whether they are in refugee status…Although there is no regulation

in international law regarding mass asylum, temporary protection status has emerged as a
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quick solution to the mass asylum that took place after the Yugoslavia and Kosovo crisis

(Göç Araştırmaları Derneği (GAR), 2021, 17).

Apart from these two main sources of international migration law, international agreements

created to protect human rights also indirectly provide protection for refugees. In this context,

UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or

Punishment and UN International Covenant on Civil and Political Rights can be counted

among the legal instruments.

In terms of European Union Law, Article 18 of the European Union Charter of Fundamental

Rights includes a regulation on the right to asylum and refers to international conventions.

Thus, it can be said that the right of asylum has been recognized as a fundamental right in

European Union Law (Öztürk, 2012, 196). Moreover, the European Convention on Human

Rights can be an indirect source in terms of refuge rights. In fact, there are decisions made by

the European Court of Human Rights and the Court of Justice of the European Union on this

issue, and from these decisions the next section of the article.

2.3. Principle of Non-Refoulement

Another point which is important, one of the keystones of the right to asylum is the principle

of non-refoulement. The purpose of this principle is to ensure that people who flee from

persecution or conflict and who will suffer irreversible harm have access to effective

protection. This principle imposes a responsibility on states not to return asylum seekers in

cases of persecution or danger to life (Uzun, 2012, 25). Even though this principle is

regulated in Article 33 of the 1951 Geneva Convention, it is also accepted as a customary law

rule by some scholars, and even this principle is accepted as an ius cogen rule by others as a

way of prohibition of torture (Goodwin-Gill, 2011, 444).

According to article 33 of the 1951 Geneva Convention: “No Contracting State shall expel or

return (''refouler”) a refugee in any manner whatsoever to the frontiers of territories where his

life or freedom would be threatened on account of his race, religion, nationality, membership

of a particular social group or political opinion.” (Geneva Convention Relating to the Status

of Refugees, 1951).

As can be understood from the above article, a person whose refugee status has been

recognized by the state cannot be returned to the borders of countries where his life or

freedom would be in danger. Moreover, the principle of non-refoulement covers a person who

has not yet been granted refugee status but who is an asylum seeker on the territory of a
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country, as a mandatory part of the refugee application process…Although the term

"well-founded fear" is used in the definition of refugee in article 1/2 of the convention, and

the phrase "...his life or freedom would be threatened" is used in the article regulating the

prohibition of non-refoulement, the principle of non-refoulement can be applied both to those

who has well-founded fear and to those whose lives or freedom are threatened, in accordance

with the interpretation of these two articles (Uzun, 2012, 29). Because otherwise, the state

would first have to recognize the refugee status and come to the conclusion that there is a

well-founded fear, and then determine whether the conditions for non-refoulement have been

met, that is, whether there is a threat. This situation is against the normal flow of life. Article

33, which regulates the principle of non-refoulement, should be interpreted broadly and

asylum seekers should also be evaluated within the scope of this article.

The principle of non-refoulement is regulated in many different international texts, as well as

the Geneva convention. This situation clearly shows us that people who are not refugees or

who are not covered by the Geneva Convention can benefit from this protection from the

principle of non-refoulement (Uzun, 2012, 36). Legal instruments regulated within the scope

of international human rights law provide effective protection of displaced persons in

accordance with the essence of the principle of non-refoulement. One of the most important

legal instrument which regulates non-refoulement principle is the Convention against Torture

and Other Cruel, Inhuman or Degrading Treatment or Punishment dated 1984. According to

article 3 of the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment

or Punishment (1984): “No State Party shall expel, return ("refouler") or extradite a person to

another State where there are substantial grounds for believing that he would be in danger of

being subjected to torture.”. Even the convention does not mention “refugee” or “asylum

seeker” clearly, in practise this article of the convention against to torture includes refugees

and asylum seekers (Uzun, 2012, 37).

The International Covenant on Civil and Political Rights dated 1966 is regulates prohibition

of torture in article 7 of the covenant. Also the article 2 of The International Covenant on

Civil and Political Rights (1966) says: “Each State Party to the present Covenant undertakes

to respect and to ensure to all individuals within its territory and subject to its jurisdiction the

rights recognized in the present Covenant, without distinction of any kind, such as race,

colour, sex, language, religion, political or other opinion, national or social origin, property,

birth or other status”. Even though the covenant does not regulate the principle of non

refoulement explicitly, it is possible to deduce this principle by reading article 2 and article 7

together …Moreover, European Convention of Human Rights regulates prohibition of torture
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in article 3. It can be said that this convention accept non refoulement principle in case of

torture tacitly (Uzun, 2012, 40). Decisions of the European Court of Human Rights also

support that tacit acceptance which is going to be examined later on.

2.4. Readmission Agreements

Readmission agreements are bilateral international agreements that regulate the readmission

of nationals of states or non-nationals using their country as a transit country (Goodwin-Gill

& McAdam, 2021, 671). To be taken in a broad definition, readmission refers to the transfer

and admission of third-country nationals, stateless persons and receiving state citizens who

are caught while illegally entering or residing in a country, in the light of the provisions of the

readmission agreement (Aydınlı, 2020,240-241). Readmission agreements contain detailed

arrangements for the person's transfer and admission to the transit country. In order to provide

effective protection for refugees in terms of return, non-refoulement principle and legal

guarantees, these agreements are fundamental (Goodwin-Gill & McAdam, 2021, 671).

Since, readmission agreements in general terms have been talked about and since the main

subject of the thesis is the immigration policy between Turkey and the European Union, it is

relevant to consider readmission agreements in terms of European Union Law and the

situation of Turkey. The European Union has got the authority to make readmission

agreements with the Amsterdam Treaty in 1999, and has signed 17 readmission agreements

to struggle against irregular migration so far (Göçmen, 2014, 26). One of the most up-to-date

of these agreements is the readmission agreement signed between Turkey and the European

Union in order to prevent the migration wave created by people who want to move to Europe

from many Middle East, African and Asian countries, especially Syria, which is struggling

with the civil war. Because the vast majority of irregular migration movements to Europe

follow the Eastern Mediterranean route and the migrants reach the territory of the European

Union member states by passing through this route. There is no doubt that this agreement will

affect Turkey's political and social structure. Afterwards, the agreement between Turkey and

the European Union will be examined in detail. In addition, the impact of this agreement on

Turkey and the third but blind spot party of the agreement, the immigrants, will be discussed.

2.5. Concept of Third Safe Country

Safe third country practices are used today to prevent asylum shopping and to share the

burden of asylum seekers and refugees between states (Aydınlı, 2020, 227). The starting point
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of the concept of a safe third country is the debate on which country will provide the asylum

seeker with the effective protection specified in the Geneva Convention and which country

the asylum application will be made in (Aydın, 2018, 15). Although the Geneva Convention

foresees effective protection for asylum seekers, it is not clearly specified which country will

provide this protection or where the asylum application will be examined (Moreno-Lax,

2015). According to article 31 of Geneva Convention (1951): “The Contracting States shall

not impose penalties, on account of their illegal entry or presence, on refugees who, coming

directly from a territory where their life or freedom was threatened in the sense of article 1,

enter or are present in their territory without authorization, provided they present themselves

without delay to the authorities and show good cause for their illegal entry or presence.”. In

this article, it is emphasized that asylum seekers should apply for asylum to the country they

came from directly from the country where they are in danger and without delay. The state

that is in question here and from which one comes directly is the basic concept of the third

safe country.

In accordance with the principle of non-refoulement, states can send asylum seekers to safe

third countries (Gil-Bazo, 2015, 44). Third safe country; defines the state where an asylum

seeker seeking international protection from a state was originally found and should

essentially seek protection (Aydın, 2018, 14). The asylum seeker's application for protection

is not examined on the grounds that he or she must apply in the state in which he or she first

resides (Goodwin-Gill & McAdam, 2021). Thus, before examining the asylum seeker's

application, first of all, it should be checked whether the third safe country exists or not

(Aydın, 2018, 14). In addition, according to the conclusions adopted by the Executive

Committee of UNHCR (EXCOM 58), it is one of the pillars of the concept of a third country

and recognizes the concept of the first country of asylum (Executive Committee of the High

Commissioner’s Programme, 1989). According to this decision, if the first country of asylum

provides effective protection, no protection is provided in another state to which the

application is made (Aydın, 2018, 16). As we can understand from here, according to

UNHCR, the fact that the application of an asylum seeker is not examined due to the

existence of a third safe country depends on the effective and real protection provided by the

first country of asylum. The applicant should be free of any risk of persecution or harm, risk

of refoulement, both legally and practically, in the country of first asylum, and be able to

access their needs in accordance with human rights and refugee law (Goodwin-Gill &

McAdam, 2021).
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3. Asylum Law in the Framework of European Union Law

In order to examine the right of asylum in terms of European Union Law and to understand

the perspective of the European Union on this controversial issue, in which legal sources and

how the union regulates this right should be examined. With the 1997 Amsterdam Treaty, the

issue of asylum and migration has become the subject of the European Union Community

and with this agreement, the perspective of the European Union on migration and asylum has

changed… After the Amsterdam treaty, the European Union aimed to create a common

asylum system together with the Vienna Summit and the Tampere Summit (Özcan, 2005).

The aforementioned Common European Asylum System was established for three main

purposes: providing international protection, sharing the responsibility for international

protection and transferring this responsibility through third safe country practices (Öztürk,

2012, 200-201).

The right to asylum in European Union Law was first regulated in the European Union

Charter of Fundamental Rights (2000) and according to Article 18 of this charter: “The right

to asylum shall be guaranteed with due respect for the rules of the Geneva Convention of 28

July 1951 and the Protocol of 31 January 1967 relating to the status of refugees and in

accordance with the Treaty on European Union and the Treaty on the Functioning of the

European Union (hereinafter referred to as ‘the Treaties’)”. Moreover, article 53 of the charter

regulates that “Nothing in this Charter shall be interpreted as restricting or adversely affecting

human rights and fundamental freedoms as recognised, in their respective fields of

application, by Union law and international law and by international agreements to which the

Union or all the Member States are party, including the European Convention for the

Protection of Human Rights and Fundamental Freedoms, and by the Member States'

constitutions.”

It can be said that the European Union's regulations on asylum and migration, the formation

process of the European Union Common Asylum System and the relevant articles of the

European Union's Fundamental Rights Charter, the perspective of the European Union on the

right to asylum is in parallel with international law and the European Union positioned on the

axis of the state in case of asylum law.

3.1. Dublin Regulation III

The European Union has put forward a number of regulations and directives with the aim of

combating irregular migration and regulating procedural procedures. With the Dublin

13



Regulations, the European Union has established a system for determining the state that will

evaluate the application of the asylum seeker requesting protection (Regulation (EU) No

604/2013, 2013) and in these regulations, safe third country practices are also

included…Along with the European Procedures Directive, the regulation has been introduced

to examine whether the member state to which the application is made is responsible for

examining the application (Aydın, 2018, 24). Thus aims to share responsibility for

immigration by targeting interstate cooperation. The Dublin III regulation replaced the

Dublin II regulation in 2013 and applies to all member states except Denmark (Regulation

(EU) No 604/2013, 2013). The Dublin Regulation III, stated the criteria for the determination

of the member state that will examine the applicant's application in Article 7 of the

regulation, respectively.2 Article 8 of the Dublin Regulation regulates the status of minors.

Then, in determining the country that will examine the application, it has been regulated that

there are family members in the country of application3, the applicant has a residence permit

or visa in the country, and in the absence of these conditions4, and if the applicant has entered

the country irregularly, this state must examine the application.5 Although third safe practices

are included in the Dublin Regulation III6, the details of this practice are specified in the

Procedure Directive numbered 2013/32/EU and the regulation refers to this directive in terms

of a third safe country (Aydınlı, 2020, 22).

3.2. European Union Procedures Directive (Directive 2013/32/EU)

European Union Procedures Directive article 337 regulates asylum applications that are

inadmissible in line with the Dublin Regulation No 604/2013, which is mentioned above, and

7 European Union Procedures Directive article 33: “In addition to cases in which an application is not examined

in accordance with Regulation (EU) No 604/2013, Member States are not required to examine whether the

applicant qualifies for international protection in accordance with Directive 2011/95/EU where an application is

considered inadmissible pursuant to this Article.”

6Dublin Regulation, Article 3/3: “ 3. Any Member State shall retain the right to send an applicant to a safe third

country, subject to the rules and safeguards laid down in Directive 2013/32/EU.”

5Article 13 of Dublin Regulation III.

4Article 12 of Dublin Regulation III.

3Article 9,10,11 of Dublin Regulation III.

2Dublin Regulation III, Article 7/1 and 7/2: “The criteria for determining the Member State responsible shall be

applied in the order in which they are set out in this Chapter. The Member State responsible in accordance with

the criteria set out in this Chapter shall be determined on the basis of the situation obtaining when the applicant

first lodged his or her application for international protection with a Member State.”
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directive 2011/95/EU which regulates standards for the qualification of third-country

nationals or stateless persons as beneficiaries of international protection, for a uniform status

for refugees or for persons eligible for subsidiary protection, and for the content of the

protection granted. Within the scope of this directive, only the member states determine

whether an international protection application in question can be examined, and if the

application cannot be examined, the asylum seeker can be sent to the third safe country

(McAdam & Goodwin-Gill, 2021).Thus, if the application is inadmissible, the state does not

examine the substantive part of the application which is related to directive 2011/95/EU8.

According to Article 33, if a country that is not a member state is the first country of the

asylum seeker and this country meets the safe third country conditions in Article 38, the

asylum seeker's application for international protection is not examined. Article 35 of the

directive9 regulates the concept of first country and in order to consider a country “first

country of asylum”, the asylum should have been recognised in that country as a refugee and

he or she can still avail himself/herself of that protection or asylum should have the

possibility to enjoy sufficient protection in that country including the principle of

non-refoulement and in order to apply first country of asylum concept, article 38/1 of this

directive have to taken account.

Article 38 of the same directive regulates the concept of a “safe third country” and the

conditions necessary for a safe third country to be in question and These conditions are listed

as follows:

“Member States may apply the safe third country concept only where the competent

authorities are satisfied that a person seeking international protection will be treated in

accordance with the following principles in the third country concerned:

(a)life and liberty are not threatened on account of race, religion, nationality,

membership of a particular social group or political opinion;

9 Article 35: “A country can be considered to be a first country of asylum for a particular applicant if:

(a) he or she has been recognised in that country as a refugee and he or she can still avail himself/herself of that

protection; or (b) he or she otherwise enjoys sufficient protection in that country, including benefiting from the

principle of non-refoulement, provided that he or she will be readmitted to that country.

In applying the concept of first country of asylum to the particular circumstances of an applicant, Member States

may take into account Article 38(1). The applicant shall be allowed to challenge the application of the first

country of asylum concept to his or her particular circumstances.”

8 Directive 2011/95/EU, https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0095 .

15

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32011L0095


(b)there is no risk of serious harm as defined in Directive 2011/95/EU10;

(c)the principle of non-refoulement in accordance with the Geneva Convention is

respected;

(d)the prohibition of removal, in violation of the right to freedom from torture and

cruel, inhuman or degrading treatment as laid down in international law, is respected;

and

(e)the possibility exists to request refugee status and, if found to be a refugee, to receive

protection in accordance with the Geneva Convention.”

According to Article 38/2, the determination of the safe third country and the determination

of the process and method of sending the person to the safe third country are left to domestic

law… Here it must be determined whether the third country in question meets the safe third

country criteria (Aydın, 2018, 25).

This directive also regulated the concept of European third country in article 3911. European

third country represents the first European Union member reached by the person applying for

international protection...This situation is criticized in the doctrine on the grounds that asylum

seekers cannot access procedures for effective protection in the European country they are

in…In the decision of ECHR12, M.S.S. v. Belgium-Greece, it is stated that Belgium, which

did not examine the international protection application of the asylum seeker in terms of

procedure, violated article 3 of ECHR due to the living conditions of asylum in Greece…In

addition, according to a CJEU decision13, it was stated that there may be problems in EU

member states and that asylum seekers may have problems in accessing their fundamental

rights in EU member states (Aydın, 2018, 26).

13 CJEU - Grand Chamber Preliminary Ruling In Joined Cases C-411/10 and C-493/10.

12 Case Of M.S.S. v. Belgium and Greece, 30696/09.

11 Article 39/1: “ Member States may provide that no, or no full, examination of the application for international

protection and of the safety of the applicant in his or her particular circumstances as described in Chapter II shall

take place in cases where a competent authority has established, on the basis of the facts, that the applicant is

seeking to enter or has entered illegally into its territory from a safe third country according to paragraph 2.”

10 European Union Directive 2011/95/EU, Article 15 regulates serious harm: “Serious harm consists of: (a)the

death penalty or execution; or (b)torture or inhuman or degrading treatment or punishment of an applicant in the

country of origin; or (c)serious and individual threat to a civilian’s life or person by reason of indiscriminate

violence in situations of international or internal armed conflict.
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3.3. Related European Court of Human Rights and Court of Justice of the European

Union Decisions

The European Convention on Human Rights and its additional protocols do not regulate the

right to asylum. For this reason, the European Court of Human Rights does not examine

asylum applications or examine whether states have fulfilled their obligations under EU or

international law (Council of Europe, 2021). However, in case of deportation of an asylum

seeker, Articles 214 and 315 of the convention may come to the fore. If an asylum seeker's right

to life will be endangered in case of deportation or he/she will face torture, at this point the

ECtHR can examine and decide on violation. Since the implementation of the European

Convention on Human Rights within the scope of the prohibition of refoulement is not valid

only for refugees, as in the Geneva Convention, it is thought that the ECHR provides a

broader protection than Geneva convention… While the existence of the threat of violation of

rights and freedoms is sufficient for the ECHR, the Geneva Convention article 33 looks for

more specific conditions (Bayata Canyaş, 2015,79).

In order to understand the ECtHR's point of view on non-refoulement, it will be useful for

this thesis to examine the decisions made about the removal of persons to a third country,

related to our subject.

According to the 2017 Grand Chamber decision on Illias and Ahmed v. Hungary16 case,

numbered 47287/15, unlike the decisions made within the scope of returning the

asylum-seeker to the country of origin from which he fled, in cases of refoulement to a third

country, the criterion to be looked at is whether the asylum seeker will face any barriers to

effective access to asylum procedures that will protect them from being sent back directly or

indirectly to their country of origin (Council of Europe, 2021). For this reason, when making

a violation decision, it is examined whether the sending country's third country and how the

asylum system there is sufficiently taken into account. The Court does not examine whether

the risks in the third country may constitute a violation of Article 3, but only whether the

expelling State has assessed these risks. In the instant case, the applicants had not benefited

16 Case of Illias and Ahmed v. Hungary, (Application no. 47287/15),

https://hudoc.echr.coe.int/eng#{%22itemid%22:[%22001-198760%22]}.

15 European Convention on Human Rights Article 3: “Prohibition of torture: No one shall be subjected to torture

or to inhuman or degrading treatment or punishment.”

14 European Convention on Human Rights Article 2: “Everyone’s right to life shall be protected by law. No one

shall be deprived of his life intentionally save in the execution of a sentence of a court following his conviction

of a crime for which this penalty is provided by law.”
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from effective safeguards to protect them from risking inhuman or degrading treatment in

violation of Article 3 of the Convention. The Court decided that there had been a violation of

Articles 5 and 4 and 13 taken together with Article 3 (Illias and Ahmed v. Hungary, 2019).

One of the important decisions of the ECtHR is the case called M.S.S v Belgium and Greece

in terms of removal to a third country. According to the 2011 Grand Chamber decision no.

30696/09, the court held that the living conditions of the deported asylum seeker, based on

the Dublin regulation, constituted a violation of Article 3. According to the allegations of the

applicant, which is in line with the reports of international bodies and organizations, the

applicant could not reach an effective way due to the malfunctions in the asylum procedure in

Greece and he faced the risk of being deported without a serious examination of the merits of

his asylum claim… The ECtHR has delivered different judgments of violation of Article 3

and Article 1317, related to the violation of Article 3 (M.S.S v Belgium and Greece, 2011).

First of all, a violation of Article 3 was found regarding the detention and living conditions in

Greece, and this decision the applicant spoke to the detention center without explanation,

where he was subjected to inhuman treatment and poor detention conditions by the police…

The sense of being subjected to arbitrariness and the resulting feeling of inferiority and

detention conditions were evaluated within the scope of degrading treatment… In addition, in

terms of living conditions, the applicant could not access his basic needs and in this regard,

he could not access any assistance despite the state's obligation…The treatment and living

conditions faced by the applicant in Greece are in line with the international reports (M.S.S v.

Belgium and Greece,2011).

Secondly, the Court evaluated the violations of the rights that emerged during the applicant's

transfer from Belgium to Greece and was content with assuming that the applicant would

receive treatment in accordance with the guarantees enshrined in the ECHR, and did not

examine the practice in Greece…The reports of international organizations and bodies had to

mention the practical difficulties caused in Greece, and the Belgian authorities had to be

aware of the flaws in the asylum procedure in Greece before sending them to the third

country, given the warnings of the United Nations High Commissioner for Refugees to the

Belgian Government about the situation of asylum seekers…In addition, according to the

Court, Belgium, as a result of its deport decision, violated Article 3 by knowingly exposing

the applicant to degrading treatment and living conditions in Greece…Because the current
17 European Convention on Human Rights Article 13: “Everyone whose rights and freedoms as set forth in this

Convention are violated shall have an effective remedy before a national authority notwithstanding that the

violation has been committed by persons acting in an official capacity.”
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situation in Greece is known and this situation is mentioned in the sources (M.S.S v. Belgium

and Greece, 2011).

In this decision, the ECtHR also concluded that, taken together with Article 3, Article 13 was

also violated in terms of both Greece and Belgium. Greece did not provide the applicant with

an effective remedy and furthermore, it deprived the applicant of the means by which he

could follow the procedure effectively…The applicant faced the danger of refoulement as he

could not use his right of effective application…For Belgium the criteria determined by the

ECtHR, if a person claims that his removal to a third country would expose him to treatment

prohibited under Article 3, his complaint should be carefully and strictly examined and the

competent authority should be able to examine the merits of the complaint and provide an

appropriate solution, not met…Consequently, there has been a violation of Article 13 in taken

together with Article 3, because of failures in the examination of the applicant's asylum claim

by the Greek and Belgian authorities and the fact that the applicant risk of refoulement to his

country, without a serious examination of the merits of his asylum claim and without the

possibility of an effective remedy (M.S.S v. Belgium and Greece, 2011).

The other important decision of the ECtHR about deportation is the Grand Chamber decision

numbered 29217/12 in 2014, Tarakhel v.Switzerland. In this case, it was decided to send the

applicants who applied for asylum in Switzerland to Italy within the scope of the Dublin

Regulation. In this case, too, the court adopted a similar approach to that in the MSS v.

Belgium-Greece judgment. While making its decision, the court made assessments about the

general situation of the reception system for asylum seekers in Italy, the capacity of the

receiving units to host them, the living conditions in the available units, and the individual

situations of the applicants…Although the situation was not as bad as in MSS v Belgium

Greece, the court found that the Swiss authorities had to obtain assurances from Italy that,

upon arrival in Italy, the applicants' children would be accommodated in conditions and units

suitable for their age, and that family unity would be preserved, but in this respect reliable

and detailed concluded that the information was incomplete…It therefore held that there had

been a violation of Article 3 of the Convention as a result of Switzerland's repatriation of the

family to Italy without any prior guarantee for the family and children (Tarakhel v.

Switzerland, 2014).

In order to understand the perspective on the right to asylum in European Law, it is necessary

to examine the decisions of the European Court of Justice as well as the decisions of the

European Court of Human Rights.
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Two important preliminary questions were addressed to the Grand Chamber, the Court of

Justice of the European Union, on safe country matters. The Court, on the other hand, joined

both cases to reach a judgment about these preliminary questions.

The first case numbered C-411/10 which was referred by the Court of Appeal (England &

Wales) (Civil Division) concerned an Afghan national who arrived in the United Kingdom

and applied for international protection. The applicant was arrested in Greece, before his

arrival to the United Kingdom, in 2008 but did not apply for asylum. Two months after his

release, he was deported to Turkey. Later, he went to the United Kingdom from Turkey and

applied for asylum (Joined Cases C-411/10 and C-493/10, 2011). As a result of the

implementation of the Dublin procedure, a transfer decision to Greece was made. However,

the asylum seeker requested the Secretary of State to consider his application on the grounds

that his rights would be violated if he were transferred to Greece. This request was denied

and the Court of Appeal requested a preliminary reference to the CJEU and asked for

“...Interpretation of the criteria and mechanisms for determining the Member State

responsible for examining an asylum application lodged in one of the Member States by a

third-country national, the minimum standards for the reception of asylum seekers, minimum

standards for the qualification and status of third-country nationals or stateless persons as

refugees or as persons who otherwise need international protection and the content of the

protection granted, minimum standards on procedures in Member States for granting and

withdrawing refugee status and procedure for determining the Member State responsible for

dealing with an asylum application submitted by an Afghan national - Risk that fundamental

rights may be breached if responsibility is take up again by the Member State which was

previously responsible - Nature and scope of the protection conferred on an asylum seeker by

the provisions of the Charter of Fundamental Rights and by the European Convention for the

Protection of Human Rights and Fundamental Freedoms.” (Joined Cases C-411/10 and

C-493/10, 2011).

The second case numbered C-493/10 which was referred to by High Court Ireland was

concerned five independent appeals…Each of the people originating from Afghanistan, Iran

and Algeria were arrested as a result of irregular entry in Greece, and then went to Ireland

and applied for asylum…The Irish Supreme Court, on the other hand, suspended the

proceedings and directed a preliminary question to the Court of Justice of the European

Union:

“Interpretation of criteria and mechanisms for determining the Member State responsible for

examining an asylum application lodged in one of the Member States by a third-country
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national, procedure for determining the Member State responsible for examining asylum

applications lodged by nationals of several third countries, obligation of a Member State to

take responsibility for examining an asylum application on the basis of Article 3(2) of

Regulation (EC) No 343/2003 where there may be an infringement of the applicant’s

fundamental rights and/or non-compliance with the minimum standards laid down by

Directives 2003/9/EC, 2004/83/EC and 2005/85/EC by the Member State responsible for the

application in accordance with the criteria established by that regulation” (Joined Cases

C-411/10 and C-493/10, 2011) were the topic of preliminary ruling.

According to joint case judgment of CJEU, the second paragraph of Article 3 of Council

Regulation 343/2003 of 2003 regulates the criteria for determining the state responsible for

examining the asylum application. If the member state decides not to examine the application

of the third country national, Article 6 of the TEU and Article 51 of the Charter of

Fundamental Rights of the European Union apply…European Union Law prevents the

presumption that the state determined by the said regulation as the responsible state observes

the fundamental rights of the European Union. Article 4 of the Charter of Fundamental

Rights of the European Union prevents the member states from being transferred to another

member state in accordance with the regulation if they are not aware of the situations in

which the asylum seeker will face inhuman and degrading treatment and the deficiencies in

the procedure…If the transfer of the asylum seeker to another Member State is not possible,

the relevant Member State examines the application in accordance with Article 3/2 of the

regulation…The Member State in which the asylum seeker resides must determine the

responsible Member State within a reasonable time and take into account the fundamental

rights of the applicant (Joined Cases C-411/10 and C-493/10, 2011). As it can be understood

from this decision, CJEU concluded that the Charter of Fundamental Rights of the European

Union has been taken as a basis in the determination of the third state in terms of European

Law and the evaluation of asylum applications, and fundamental rights have been brought to

the fore.

3.4. Readmission Agreements in EU Law

The European Union gained the authority to conclude a readmission agreement with the

Amsterdam Treaty (Göçmen, 2014, 26). In this context, the European Union, which has made

17 readmission agreements, has also signed a readmission agreement with Turkey in 2013
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due to the intense migration movements of asylum seekers who have recently used Turkey as

a transit country18.

3.4.1. Turkey-European Union Readmission Agreement

Between the Republic of Turkey and the European Union, on 16 December 2013, an

“Agreement on the readmission of unauthorized residents” was signed and this agreement

entered into force on 1 October 2014 in terms of citizens and on 1 October 2017, the

agreement entered into force for third-country nationals and stateless persons (Agreement

between European Union and the Republic of Turkey, 2014). The readmission agreement in

question is an international agreement signed within the scope of combating the problem of

irregular migration. Although the main purpose of this agreement is to combat the problem of

irregular migration, for Turkey, this agreement is a part of the EU membership process and

was signed in return for the implementation of visa-free entry to Europe (Göçmen, 2014, 27).

The regulations made according to this agreement are divided into two in terms, citizens and

third country nationals or stateless persons. The obligation on the part of the citizen is in

question both in accordance with international law and this agreement, and Turkey and the

EU member states are obliged to readmit the irregular immigrant who is their own citizen in

the opposite country (Göçmen, 2014, 30). In another aspect, the readmission agreement

regulates the readmission of third country nationals and stateless persons, which is the

important part for this thesis. Pursuant to Article 419 of the readmission agreement, Turkey is

obliged to readmit third country nationals or stateless persons under certain conditions. These

conditions are as follows:

“...all third-country nationals or stateless persons who do not, or who no longer, fulfill

the conditions in force for entry to, presence in, or residence on, the territory of the

requesting Member State provided that in accordance with Article 10 it is established that

such persons:

19 Readmission Agreement art. 4: “Turkey shall readmit, upon application by a Member State and without

further formalities to be undertaken by that Member State other than those provided for in this Agreement, all

third-country nationals or stateless persons who do not, or who no longer, fulfill the conditions in force for entry

to, presence in, or residence on, the territory of the requesting Member State provided that in accordance with

Article 10 it is established that such persons..”

18 According to the International Organization of Migration “Country of transit – In the migration context, the

country through which a person or a group of persons pass on any journey to the country of destination or from

the country of destination to the country of origin or of habitual residence.”,

https://www.iom.int/key-migration-terms.
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(a) hold, at the time of submission of the readmission application, a valid visa issued by

Turkey entering the territory of a Member State directly from the territory of Turkey; or

(b) hold a residence permit issued by Turkey; or

(c) illegally and directly entered the territory of the Member States after having stayed on, or

transited through, the terri tory of Turkey."

Again, paragraph 2 of Article 4 regulates in which cases an irregular migrant does not comply

with the readmission conditions. These conditions are:

“a)the third country national or stateless person has only been in airside transit via an

international airport of Turkey; or

b)the requesting Member State has issued to the third country national or stateless person a

visa which was used by the person for the entry on the requesting Member State's territory or

residence permit before or after entering its territory unless that person is in possession of a

visa or residence permit issued by Turkey, which has a longer period of validity; or

c)the third country national or stateless person enjoys a visa free access to the territory of the

requesting Member State”

In Article 6 of the said agreement, the readmission conditions of a member state for irregular

migrants in Turkey are included and these conditions are in line with Article 4. Certain

criteria are applied when determining which EU member state will accept the immigrant back

in article 620. If there is a document enabling the immigrant to enter and stay in that country,

that country will be liable for readmission. If the said immigrant does not have a document,

the EU member state from which he last exited will be liable for readmission.

An important point of the readmission agreement for third country citizens and stateless

people is that it is not an obligation under international law such as the readmission of

citizens, but it becomes an obligation for states only by convention…The part of the

readmission of third country nationals and stateless persons, which is the controversial party

20 Readmission Agreement 6/3: “The readmission obligation in Paragraph 1 of this Article is for the Member

State that issued a visa or residence permit. If two or more Member States issued a visa or residence permit, the

readmission obligation in Paragraph 1 is for the Member State that issued the document with a longer period of

validity or, if one or several of them have already expired, the document that is still valid. If all of the documents

have already expired, the readmission obligation in Paragraph 1 is for the Member State that issued the

document with the most recent expiry date. If no such documents can be presented, the readmission obligation

in Paragraph 1 is for the Member State of the last exit.”
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of the readmission agreement, creates an inequality in terms of the agreement in question and

causes concern for Turkey (Göçmen, 2014, 37).

In addition, the European Union and Turkey agreed on a joint action plan in 2015 to prevent

irregular migration. With this plan, Turkey accepted that it will take measures to prevent

irregular migration movements towards Europe and that irregular migrants who meet the

conditions under the joint action plan are sent to Turkey…In return, the European Union

pledged three billion euros in aid to Turkey for the needs of Syrians in Turkey…In 2016, a

more comprehensive agreement was reached and another 3 billion euro was committed. In

addition, visa liberalization was another of the promises of the European Union (EU-Turkey

Joint Action Plan, 2015). Another important regulation brought by the Joint Action plan,

different from the 2013 readmission agreement, is that the European Union member state will

reject the application without considering the merits, and the applications can be evaluated as

inadmissible (Amnesty International, 2016)

As can be seen in the above articles, the readmission agreement and the joint action plan were

made mutually and the conditions are parallel. However, in practice, especially those

displaced as a result of the Arab Revolts and the Syrian Civil War, generally tried to reach

Europe by passing through Turkey, and this situation, in terms of readmission agreement and

joint action plan, in practice results in the sending of irregular migrants who reach Europe to

Turkey.

4. Situation of Asylum Seekers in Turkey

As a result of the Arab Uprisings that started in 2010 and the following Syrian Civil War,

Turkey, which has geographical borders with both European countries and Middle East and

African countries, has become an important destination for immigrants and asylum seekers

both for transit and for settlement. Especially after 2011, the number of asylum seekers and

“refugees21” in Turkey has increased rapidly. According to the World Migration Report:

“  Consistent with the previous years, more than half of all refugees resided in 10 countries. In

2020, for the fifth consecutive year, Turkey was the largest host country in the world. With

over 3.6 million refugees, mainly Syrians.” (United Nations, 2022, 46)

21 The statue of Syrians in Turkey will be discussed in the following parts.
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According to the data of the Presidency of Migration Management, which works under the

Ministry of Interior of the Republic of Turkey, the number of Syrians under temporary

protection status registered in Turkey was 3 million 763 thousand 652 people on May 26,

2022 (The Republic of Turkey of Minister of Interior Presidency of Migration Management,

2022)

Presidency of Migration Management, 202223

23 https://en.goc.gov.tr/temporary-protection27, accessed on 4 June 2022.

22 https://www.un-ilibrary.org/content/books/9789292680763/read, accessed on 4 July 2022.
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As can be seen in the statistics from these two different sources, the United Nations used the

term “refugee” for Syrian immigrants in Turkey, while the Presidency of Migration

Management of Turkey used the term "temporary protection status".

The difference here is important for Syrian refugees and third safe country discussions within

the framework of international law. Apart from this, in order to analyze the situation in case

of migration in Turkey, which takes its place in the reports as the country that hosts the most

refugees in the world, firstly, the regulations in domestic law and then the political and

sociological experiences of refugees and asylum seekers should be examined.

4.1. Domestic Regulations

Although the word refugee is used in international reports, the status of Syrian refugees is a

temporary protection status, not a refugee status in Turkish domestic law.

The Geneva Convention, signed in 1951, used the expressions "as a result of the events

occured in Europe before 1 January 1951" while defining the refugee. However, these two

limitations were abolished with the additional protocol signed in 1967. Turkey signed the

convention on 24 August 1951 and ratified the convention on 29 August 1961. With this

declaration, due to the expression "events occurring in Europe" in the declaration it made,

Turkey accepted this convention with a geographical limitation (Kirişçi, 1996, 302).Turkey

joined the additional protocol, which removed the geographical and historical limitation in

1967, with a cabinet decision in 1968. However, it did not revoke the geographical limitation

after 1968.

In short, when ratifying this convention, Turkey made a geographical limitation to the

convention and only people coming from Council of Europe member states were allowed to

be recognized as refugees. For this reason, people who come to Turkey as asylum seekers

from countries that are not members of the Council of Europe are not considered refugees

under Turkish law. In terms of asylum seekers whose refugee status is not accepted, Turkey

has defined concepts such as "conditional refugee", "subsidiary protection" and "temporary

protection" in its domestic law (Law on Foreigners and International Protection, 2013).

As it mentioned above, when explaining the international legal sources, the 1951 Geneva

Convention did not bring a regulation for persons in need of massive international protection.

For this reason, states make individual refugee assessments and temporary protection status

can be given to these people in case of mass asylum. According to this practice, Turkey also
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provides temporary protection status for Syrians in need of massive asylum, which is

regulated under the Law on Foreigners and International Protection.

4.1.1. Law on Foreigners and International Protection

Within the scope of the Law on Foreigners and International Protection, which was accepted

in 2013 and entered into force in 2014, a legal regulation was made regarding the situation of

asylum seekers and immigrants, and with this law, the establishment of the General

Directorate of Migration Management was organized.

In the section where the law regulates international protection status, Article 6124 defines a

refugee and this definition supports Turkey's limitation to the Geneva Convention. While this

article defines a refugee in parallel with the Geneva Convention, it provides a geographical

limitation for granting refugee status by using the expression "as a result of events occurring

in Europe"...Again, according to Article 325 of this law, the European countries in question

refer to "the countries that are members of the Council of Europe and other countries to be

determined by the Council of Ministers"... Also, conditional refugee and subsidiary

25 Law on Foreigners and International Protection Article 3: ” (1) In implementation of this Law, the following

definitions shall apply: b)European Countries: Member States of the Council of Europe as well as other

countries to be determined by the president of the Republic…”

24 Law on Foreigners and International Protection Article 61: “A person who as a result of events occurring in

European countries and owing to well-founded fear of being persecuted for reasons of race, religion, nationality,

membership of a particular social group or political opinion, is outside the country of his citizenship and is

unable or, owing to such fear, is unwilling to avail himself or herself of the protection of that country; or who,

not having a nationality and being outside the country of his former residence as a re- sult of such events, is

unable or, owing to such fear, is unwilling to return to it, shall be granted refugee status upon completion of the

refugee status deter- mination process.”
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protection status are regulated in articles 6226 and 6327 respectively (Law on Foreigners and

International Protection, 2013).

Again, in article 91 of this law, "temporary protection status" has been regulated for people

seeking international protection massively, and according to this article: “Temporary

protection may be provided for foreigners who have been forced to leave their country,

cannot return to the country that they have left, and have arrived at or crossed the borders of

Turkey in a mass influx situation seeking immediate and temporary protection.” (Law on

Foreigners and International Protection, 2013). In addition, according to the Temporary

Protection Regulation28, international protection applications of persons under temporary

protection status are not evaluated during this process. As a result, with the geographical

limitation applied by Turkey, “temporary protection” status is given collectively to asylum

seekers from Syria, while asylum seekers of other nationalities are given refugee, conditional

refugee and secondary refugee status, which must be applied individually.

28 Temporary Protection Regulation, Provisional Article 1: "The citizens of the Syrian Arab Republic, stateless

persons and refugees who have arrived at or crossed our borders coming from Syrian Arab Republic as part of a

mass influx or individually for temporary protection purposes due to the events that have taken place in Syrian

Arab Republic since 28 April 2011 shall be covered under temporary protection, even if they have filed an

application for international protection. Individual applications for international protection shall not be

processed during the implementation of temporary protection.”

27 Law on Foreigners and International Protection Article 63: “ A foreigner or a stateless person, who neither

could be qualified as a refugee nor as a conditional refugee, shall nevertheless be granted subsidiary protection

upon the status determination because if returned to the country of origin or country of [former] habitual

residence would:

a)  be sentenced to death or face the execution of the death penalty;

b)  face torture or inhuman or degrading treatment or punishment;

c)  face serious threat to himself or herself by rea- son of indiscriminate violence in situations of international or

nationwide armed conflict; and therefore is unable or for the reason of such threat is unwilling, to avail himself

or herself of the protection of his country of origin or country of [former] habitual residence.”

26Law on Foreigners and International Protection Article 62: “ A person who as a result of events occurring

outside European countries and owing to well-founded fear of being persecuted for reasons of race, religion,

nationality, membership of a particular social group or political opinion, is outside the country of his nationality

and is unable or, owing to such fear, is unwilling to avail himself or herself of the protection of that country; or

who, not having a nationality and being outside the country of former habitual residence as a result of such

events, is unable or, owing to such fear, is unwilling to return to it, shall be granted conditional refugee status

upon completion of the refugee status determination process. Conditional refugees shall be allowed to reside in

Turkey temporarily until they are resettled to a third country.”
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4.2. Current Situation in Turkey of Asylum Seekers

As examined both within the scope of international law and European law and court

decisions, for a country to be considered a third safe country, that country must provide

effective protection to the asylum seekers to be sent. The concept of effective protection has

been examined in detail, especially in the case law of the European Court of Human Rights

and UNHCR's comments on the concepts of safe third country and first country of asylum

(Amnesty International, 2016). At this point, in order to find an answer to the main question

of the thesis, whether Turkey is a safe third country or not, it should be examined whether the

asylum seekers sent back to Turkey, which is accepted as a third country, within the scope of

the readmission agreement and EU-Turkey Joint Action Plan, have access to effective

protection in Turkey.

For effective protection to be in question, asylum seekers must have access to fair and

effective refugee status determination procedures, timely access to integration or permanent

resettlement solutions, and certain means to achieve an adequate standard of living (Amnesty

International, 2016). Although certain legal steps have been taken towards international

protection after the refugee crisis, the Law on Foreigners and International Protection has

come into force and the Directorate of Migration Management has been established, the fact

that these practices are new and underdeveloped and cannot be put into practice makes it

difficult for refugees to access effective protection.

According to the Refugee Rights Center, the decisions regarding the rejection of international

protection decisions are given without justification, and after the rejection decision,

administrative and judicial remedies are not accessible for asylum seekers (Amnesty

International, 2016).

Apart from this, the second criterion for effective protection is to provide a permanent

solution such as repatriation to the country of origin, integration or resettlement in a third

country. Although it is not possible to safely return especially in case of Syrian asylum

seekers in Turkey to their country of origin, not granting refugee status to these asylum

seekers poses an obstacle to integration and permanent solution…Because the conditional

refugee status for non-Syrian asylum seekers and the temporary protection status provided for

Syrians assume that these asylum seekers reside in Turkey temporarily, which prevents

permanent integration. The statuses granted to non-European asylum seekers provide less

protection than refugee status…Apart from the problem of not finding a permanent solution

for asylum seekers, the third condition of effective protection, which is the third condition of
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effective protection, necessary steps are not taken for the refugees to reach adequate living

standards and the necessary livelihoods are not provided to the refugees…The need for

accomodation is one of the biggest problems for refugees. Although the government provides

accommodation to a small part of Syrian refugees in camps with inadequate conditions in

border provinces, most of the refugees have to provide their own accommodation expenses29,

as specified in the Law on Foreigners and International Protection (Amnesty International,

2016). However, asylum seekers, who are already fragile, have very limited access to job

opportunities in humane conditions, both due to bureaucratic and legal obstacles, as well as

problems such as language barriers, prejudices in society and racism.

While those with refugee status and temporary protection status have been given the right to

work, even if limited, it is much more difficult for people with conditional refugee status to

access employment. According to the Law on Foreigners and International Protection,

conditional refugees can obtain the right to request a work permit only 6 months after

applying for protection30. The fact that access to job opportunities is so difficult for asylum

seekers forces them to work informally and under unfair exploitation conditions (Amnesty

International, 2016). On the other hand, another important issue that should be mentioned is

unregistered asylum seekers in Turkey. According to the report of the Refugee Association;

As of 2021, while the number of Syrians under temporary protection in Turkey is more than 3

million, it is estimated that there are around 1 million unregistered refugees, which hinders

access to basic rights and needs and justice for unregistered refugees (Refugees Association,

2021). Because of all these problems and having no independent agency monitoring

(Tunaboylu & Alpes, 2017), many asylum seekers try to illegally go to other countries from

Turkey. An example of this is the return of 5 asylum seekers who were sent back to Turkey

by the European Union in 2016, risking their lives in the Aegean Sea, to the territory of the

European Union (Tunaboylu & Alpes, 2017). Looking at the UNHCR report, it was

determined that in 2018, an average of six people lost their lives while trying to reach Europe

via the Mediterranean Sea (UNHCR, 2019).

Apart from the problems such as violations of rights and the government's failure to provide

the necessary facilities, asylum seekers face many discriminations in society, and on the other

30 Law on Foreigners and International Protection Article 89/4-a: “ With respect to access to the labor market:
an applicant or a conditional refugee may apply for a work permit after six months following the lodging date of
an international protection claim.”

29 Law on Foreigners and International Protection Article 95/1: “ Applicants and international protection
beneficiaries shall provide their own accommodation.”
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hand, they have difficulties in terms of accessing justice. Especially recently, the increasing

racist political discourses and the attitude of the government have affected the society and

increased racism against refugees. One of the most important examples to this problem is the

border crisis occured between Turkey and Greece in case of migration. In 2020, just at the

time when the Covid-19 epidemic started to spread, with the official statement issued by the

Turkish authorities, Turkey stopped preventing the border crossings on the grounds that it

could no longer handle the refugee burden (Göç Araştırmaları Derneği (GAR) & Çoban,

2020). Another reason put forward by the Turkish authorities was that the European Union

did not meet its promises. As a result, many asylum seekers clustered on the Greek border,

and this situation turned into a tragedy in which violations of rights were experienced

intensely for asylum seekers (Özesen, 2020).

5. Is Turkey a “Safe Third Country” ?

After examining all these legal regulations, whether Turkey is a safe third country should be

discussed for two reasons. The first of these is purely theoretical, it can be said that the legal

regulations in question prevent Turkey from being considered a safe third country and the

second one is rights violations faced by asylum seekers in Turkey and their inability to access

effective protection.

5.1. In Terms of Geneva Convention and Geographical Limitation

As a result of the fact that the asylum seekers sent back to Turkey, which imposes

geographical limitation on the Geneva Convention, do not get refugee status in Turkey, only

temporary protection status is given to Syrian asylum seekers and according to Temporary

Protection Regulation (2014) , Provisional Article 1, Syrians under temporary protection

cannot apply for international protection individually during the period they are under

temporary protection. The duration of their temporary protection is uncertain.

On the other hand, asylum seekers who are not Syrian and apply for international protection

individually can only be subject to conditional refugee or subsidiary protection status since

they do not come from Council of Europe member states. Conditional refugee status provides

these people with protection until they are resettled in a third country in Turkey. While these

people may benefit from wider rights when they gain refugee status in one of the European

Union member states, they benefit from more limited rights as conditional refugees in Turkey

and expect to be resettled in a third country (Amnesty International, 2016)
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However, when the European Union Procedures Directive examined, the article regulating

the third safe country directly states:

“Member States may apply the safe third country concept only where the competent

authorities are satisfied that a person seeking international protection will be treated in

accordance with the following principles in the third country concerned: …the possibility

exists to request refugee status31 and, if found to be a refugee, to receive protection in

accordance with the Geneva Convention.”

While the 2016 written statement32 to the attention of the Council of Europe argues that

Turkey's geographical limitation to the Geneva Convention does not preclude a requirement

set in the European Union Procedures Directive for third security, as long as appropriate

protection is provided (Council of Europe, 2016).

Nevertheless, it is clear in both regulations and practice that this geographical limitation

constitutes a legal obstacle to adequate protection and that the rights granted by Turkey to the

temporary protection status and conditional refugees are more limited than the rights granted

to refugees. Turkey, which is considered a safe third country, cannot be considered a third

country in principle, since it does not meet this requirement of the European Procedures

Directive due to the geographical limitation it imposes on the Geneva convention, does not

32COMMUNICATION FROM THE COMMISSION TO THE EUROPEAN PARLIAMENT AND THE

COUNCIL on the State of Play of Implementation of the Priority Actions under the European Agenda on

Migration: “…In this context, the Commission underlines that the concept of safe third country as defined in the

Asylum Procedures Directive 39 requires that the possibility exists to receive protection in accordance with the

Geneva Convention, but does not require that the safe third country has ratified that Convention without

geographical reservation. Moreover, as regards the question whether there is a connection with the third country

in question, and whether it is therefore reasonable for the applicant to go to that country, it can also be taken into

account whether the applicant has transited through the safe third country in question, or whether the third

country is geographically close to the country of origin of the applicant.”

https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52016DC0085

31 Refugee and refugee status is regulated in European Union Directive 2011/95/EU in parallel with the Geneva

Convention. According to article 2 of the directive: “For the purposes of this Directive the following definitions

shall apply: … (d)‘refugee’ means a third-country national who, owing to a well-founded fear of being

persecuted for reasons of race, religion, nationality, political opinion or membership of a particular social group,

is outside the country of nationality and is unable or, owing to such fear, is unwilling to avail himself or herself

of the protection of that country, or a stateless person, who, being outside of the country of former habitual

residence for the same reasons as mentioned above, is unable or, owing to such fear, unwilling to return to it,

and to whom Article 12 does not apply; (e)‘refugee status’ means the recognition by a Member State of a

third-country national or a stateless person as a refugee…”
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give asylum seekers the right to apply for the refugee status defined in the convention, and

does not provide as comprehensive protection as the refugee status.

5.2. In Terms of Effective Protection

As it can be seen in the reports prepared by the non-governmental organizations examined

above, it is very difficult to say that asylum seekers have access to this effective protection in

Turkey. Asylum seekers who cannot access effective protection face many violations of their

human rights. In addition, asylum seekers who want to leave Turkey for these reasons are

trying to reach the territory of the European Union by choosing methods that will endanger

their lives, and here they are faced with sanctions and pushback by Frontex. However, as it is

stated in decisions of the European Court of Human Rights, to send an asylum seeker back to

the third country, it should be examined if the third country provides effective protection.

Also, it is regulated in European Procedure Directive: “Member States may apply the safe

third country concept only where the competent authorities are satisfied that a person seeking

international protection will be treated in accordance with the following principles in the third

country concerned: (a)life and liberty are not threatened on account of race, religion,

nationality, membership of a particular social group or political opinion;

(b)there is no risk of serious harm as defined in Directive 2011/95/EU;

(c)the principle of non-refoulement in accordance with the Geneva Convention is respected;

(d)the prohibition of removal, in violation of the right to freedom from torture and cruel,

inhuman or degrading treatment as laid down in international law, is respected…”. In the

current situation, it does not seem possible to say that Turkey fulfills these conditions.

Another point that should be criticized is that when the third safe country practices and

readmission agreements are based on, although responsibility sharing and preventing the

accumulation of refugees, after the readmission agreement in question, Turkey has become a

country where Europe keeps the refugees that they do not want, and the following is the case.

At the same time, it has become the country that feels the immigration problem most

intensely in the world.

This heavy burden not only increases the rights violations, problems and lack of control faced

by refugees, but also negatively affects the demographic structure. This situation, combined

with inadequate government policies, increases racism and causes refugees to become targets.
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6. Conclusion

Even though the concept of the right to asylum has begun to be regulated in international

texts after the Second World War, people have migrated to other places due to many reasons

since the beginning of human history. Since this concept is a new concept at the legal level

and due to the differences in its interpretation, it has become one of the most controversial

issues in international migration law. According to some authors, this right comes to the fore

when states accept the asylum seeker, while some authors interpret this right from an

individual perspective. Article 14 of the Universal Declaration of Human Rights, which

emerged as a necessity after the Second World War, includes a regulation on the right to

asylum. Although this regulation constitutes one of the foundations of the right to asylum, it

became the subject of discussion while the Universal Declaration of Human Rights was being

drawn up and it was regulated as “right to enjoy asylum” upon the request of the states.

The source that regulates the debate of the concept of asylum and refugee rights is the 1951

Geneva Convention. This convention became a part of international law at the conference

organized by the United Nations in 1951 and includes the definition of refugee. It should be

emphasized that asylum seeker and refugee are different concepts in the context of

international law and this distinction is important for the main arguments of the thesis. The

concept of refugee is defined in international law and certain rights are granted to the person

with refugee status. An asylum seeker is a person who has not yet attained refugee status. In

addition to international law, there are also regional regulations regarding asylum. In terms of

the European Union, article 18 of the European Union Charter of Fundamental Rights

regulated the right of asylum and cited international sources. Apart from this, both the

European Court of Human Rights and the Court of Justice of the European Union have given

decisions in this context.

One of the most important building blocks of the right to asylum is the principle of

non-refoulement. The purpose of this principle is to protect the person who wants to benefit

from the right to asylum and to provide effective protection to the person. Although this

principle is accepted in the Geneva Convention, it is seen as a part of customary law by some

authors. For the principle of non-refoulement to apply, the person must have a well-founded

fear and his life or freedom must be in danger.

In addition to these regulations, readmission agreements and safe third country practices have

been revealed by the states in order to prevent the accumulation of asylum seekers in a single
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region and to share the responsibility. Within the framework of readmission agreements,

states can send asylum seekers to countries that meet the safe third country criterion.

Such agreements are made especially by the European Union and the third safe country

practice is regulated in European Law. The European Union has prepared many regulations

and directives to combat irregular migration. With the Dublin regulation and the European

Union Procedures Directive, which was issued in parallel with this regulation, regulations

were made regarding which state should evaluate an asylum application. In particular, the

European Union Procedures Directive has set certain criteria for the third safe country. In

addition, the European Court of Human Rights and the Court of Justice of the European

Union have formed efficient jurisprudence on third safe country practices and the evaluation

of asylum applications by making interpretations based on human rights and effective

protection in their decisions. In this direction, the European Union signed a readmission

agreement with Turkey in 2013 and a joint action plan was adopted in 2016 in order to

combat irregular migration from the Middle East and Africa to Europe in the recent period.

As a result of this agreement and joint action plan, irregular migrants who use Turkey as a

transit country and reach the territory of the European Union member states have begun to be

sent back to Turkey, which is considered a safe third country.

Turkey has made some regulations in domestic law in line with the intense migration traffic

and the agreements with the European Union. However, it is debatable how effective these

regulations are in practice. Depending on this situation, another controversial issue is whether

Turkey complies with the third safe country criteria, which are regulated in detail in European

Law.

When the third safe country conditions in terms of European Law, the current regulations in

Turkey and the situation of asylum seekers are examined, it is concluded that Turkey does not

meet these conditions. Firstly, Turkey has accepted the Geneva Convention, which is one of

the most important texts of international migration law, by specifying a geographical

limitation, and therefore, asylum seekers returned to Turkey do not gain refugee status in this

context and cannot benefit from the protections of refugee status, but this situation is contrary

to third country conditions. Secondly, the asylum seekers sent to Turkey cannot access the

effective protection specified in the European Law and the case-law of the European Court of

Human Rights and face many rights violations.

In conclusion, in the thesis written above, the solutions brought by the states to the asylum

seeker and refugee problem, readmission agreements and third country practices within the

scope of human rights, asylum law and international law, and readmission agreement between

35



the European Union and Turkey has been evaluated and an answer has been sought whether

Turkey can be accepted as a safe third country and the argument that Turkey is not a safe

third country is defended.

In addition, another aim of the thesis is to bring a critique of the readmission agreement and

third country practices. Because, although it is understood that these practices aim to prevent

refugees from crowding into a single region according to international law, it is possible to

say that the readmission agreement and third country practice made Turkey a refugee

warehouse of Europe and had harmful consequences for both refugees and Turkey.

Although the decisions and legal developments given by the European Court of Human

Rights and the Court of Justice of the European Union are based on human rights, we see that

in practice, asylum seekers face many violations of their rights and responsibility is not

shared. In order to solve the problem discussed in this thesis, it is necessary to act with a

human rights perspective and collective responsibility. Only in this way can beneficial results

be obtained for asylum seekers and aspects of human rights.
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