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Determinants of infringements in the implementation process of 

European Union legislation at the sub-national level 

Peter Clinton 

Francisco Javier Arregui Moreno 

 

Abstract 

This paper systematically investigates variations in infringements of EU rules by sub-state 

authorities (SSA). This has been understudied in EU compliance literature. The paper tests two 

different types of variables. On the one hand, we test structural factors in terms of the autonomy that 

SSA hold. We expect increasing autonomy of SSA to increase the transaction costs of implementing 

EU rules. On the other hand, we test individual level factors that might influence the implementation 

process across SSA. These factors are related to the preferences that SSA hold, their administrative 

capacity or their public opinion on the EU. We report, for the first time, the number of infringements 

for which SSA were responsible in 9 Member States. The results indicate that SSA with increased 

autonomy and the desire to exercise this autonomy is correlated with higher numbers of 

infringements. This suggests that transaction costs associated with multi-level policy implementation 

are important determinants of SSA infringements. The paper also reports that lower administrative 

capacities of SSA leads to higher levels of SSA infringements. 

Keywords: European Union; compliance; sub-national; multilevel governance. 
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Introduction 

The political system of the European Union (EU) is characterised by a highly decentralised 

structure of legislative implementation. While the process of negotiation and decision-making takes 

place in Brussels, the governments and administrations of its Member States (MS) are tasked with 

giving these legislative acts effect. Sub-state authorities (SSA) are heavily involved in this process, 

with between 50-80 per cent of EU legislation being enacted sub-nationally (Christiansen and Lintner, 

2005; Charron et al., 2015).  

Despite the prominent role of sub-state actors, we know very little about how well the specific 

authorities comply with EU legislation, nor reasons for non-compliance specific to this level1. The 

current EU compliance literature, while comprising a large body of work on cross-national (Bergman, 

2000; Giuliani, 2003; Börzel et al., 2010) and cross-sectoral (Haverland and Romeijn, 2007) 

compliance, does not systematically investigate the key role that SSA have in complying with EU 

obligations (Mastenbroek, 2005; Treib, 2014).  

Evidence suggests that sub-state involvement in implementation increases the likelihood of 

MS non-compliance (Borghetto and Franchino, 2010; Haverland and Romeijn, 2007). Evidence also 

suggests that implementation varies significantly across sub-state territories (Moss, 2012; 

Domorenok, 2017), and between sub-state administrations within the same Member State (Milio, 

2007; Newig and Koontz, 2014). However, these studies are mostly case studies and there are few 

systematic cross-state and large-n studies that test the determinants of non-compliance at the SSA-

level. 

The aim of this paper is to cast light on the SSA-level and provide a systematic study that 

helps address this gap. We pose and answer two research questions, the first is descriptive and the 

second, analytical.  Firstly, to what extent are there sub-state variations in non-compliance with EU 

legislation? Secondly, what are the main factors that explain sub-state non-compliance? 

We provide a novel measure of sub-state non-compliance2 by identifying the number of 

infringement cases for which a SSA is responsible. We present the cases of sub-state non-compliance 

from 9 MS: Austria, Belgium, Czech Republic, Germany, France, Finland, Spain, Italy, and the UK. 

                                                           

1 Formally it is the Member State, not the sub-state authorities that the EU recognises as non-compliant. However, given that sub-state 

authorities must implement and deliver EU policies they can be the source of the Member State non-compliance. Thus, we use this 

term (SSA) as we have identified those cases in which SSA are related to non-compliance of EU law.   
2 Non-compliance is understood here as non-conformity with EU legislation (treaties, directives and regulations). Non-conformity 

occurs when legal acts are not incorporated into domestic legislative frameworks or correctly applied in practice. It also may be due to 

the late or incorrect transposition of an EU directive.  
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Sub-state non-compliance is aggregated at the second level of government. In total there are 110 

territories / regions in the sample3.  

The paper tests two different types of variables. On the one hand, we test structural factors in 

terms of the autonomy that SSA hold. We expect that higher SSA autonomy increases the transaction 

costs of implementing EU rules.  On the other hand, we test individual level factors that might 

influence the implementation process across SSA. These factors are related to the preferences that 

SSA hold, their administrative capacity or even their public opinion on the EU. 

The results show that there is an important level of variation in non-compliance with EU 

legislation across EU SSA. The analysis also provides evidence to support the claim that structure, 

by increasing transaction costs, is a key determinant of SSA non-compliance. The more autonomy a 

SSA is afforded, the higher the number of infringements of EU rules it is involved in. Our actor-

centred variables provide additional, albeit more mixed, results. Firstly, there is support that the 

preferences of SSA towards exercising their autonomy matter. A higher degree of support of SSA 

autonomy leads to a higher number of SSA infringements because diverging preferences increase the 

transaction costs.  The results suggest that domestic disputes over policy and procedure between 

government tiers are important in explaining why some SSA infringe EU rules more than others. In 

addition, the paper demonstrates some support for the hypothesis that higher administrative capacities 

lead to fewer infringements.  

The paper makes several additional contributions to the EU compliance literature. To begin, 

this is the first time that data on sub-national compliance has been systematically coded and reported. 

Therefore, we are able to provide a unique source of new descriptive data. With this data, we explore 

the relevant mechanisms for non-compliance at the sub-state level in a systematic way. This responds 

to recent calls within the literature to move beyond cross-national analysis into new areas of study 

(Thoman and Sager, 2017; Treib, 2014). It contributes to our understanding of the internal variations 

of implementation within MS. The collection of systematic data across different settings addresses 

some of the external validity concerns of case-study research and helps avoid what Rokkan (1970) 

referred to as the, ‘whole-nation bias’.  The use of infringement data, and not just transposition data4, 

addresses concerns in the EU compliance literature that analysis of non-compliance is reduced to 

transposition (Treib, 2014; Toshkov, 2010), and because looking only at transposition would not 

                                                           
3 While we use territorial boundaries at the second level of government, we capture all sub-state non-compliance (including local). 
4 EU compliance studies have often used the correct or timely notification of national transposition measures as a proxy for compliance 

(Toshkov, 2007; Luetgert and Dannwolf, 2009). 
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show much variation amongst the MS, let alone the SSA, as transposition rates are above 95- 99% in 

the EU, therefore not giving enough explanation.  

The paper is structured as follows. In the next section we present our theoretically grounded 

hypotheses that could explain acts of SSA non-compliance. Next, we introduce the research design, 

operationalise the main variables, and then present the descriptive data. The following section 

presents the results from the statistical analysis. Finally, a conclusion follows the analysis.  

Theoretical and conceptual framework: SSA autonomy, transaction costs and non-compliance 

In the implementation of EU legislation, SSA play an important role. SSA may be required to 

exercise their competences (e.g. Benz and Eberlein 1999) as well as carry out tasks at different spatial 

scales (e.g. Galarraga et al 2011 or Malinauskaite et al. 2017). SSA must both ensure that they carry 

out their own tasks, but they must also work together with other SSA and the central government5  to 

ensure vertical policy coordination (Adam et al. 2019). Therefore, any inquiry into determinants of 

SSA non-compliance should consider both determinants at the level of SSA but also the structure in 

which the SSA are situated.  

The structure of the relations between the SSA and the central government is important 

because it determines the level of transaction costs of vertical policy coordination. There are many 

potential transaction costs, such as coordination, information and strategic costs (Coase, 1937; 

Williamson, 1981). Problems of transaction costs exist even when actors want to cooperate, yet 

merely prioritise their self-interest (Scharpf 1997).  

The level of transaction costs increase with the number of government and administrative tiers 

and the extent that they exercise autonomy (Adam and Knill, 2019; Keating and McEwen, 2006). To 

a large extent this is determined by the constitutional structure of the state. Here, autonomy is taken 

to mean the authority that a SSA can exercise independently in their own jurisdiction, i.e., self-rule 

(Elazar 1987). It is principally granted formally through the constitution and is commonly the same 

across SSA in the same MS. 

SSA are more frequently veto players in implementing EU rules when autonomy increases. 

Various disagreements over substance and procedure may arise in the course of implementation in a 

MS. For example, it may not be clear who should do what and in what order. Or there may be 

disagreements around the substance of the policy. Uncertainties or disagreements on who needs to do 

what can delay implementation, especially if no party can overrule the other. 

                                                           
5 While we acknowledge the difference in constitutional settings, for simplification we use the term central government to mean the 

national government in centralised or decentralised states as well as federal government in federations.  
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Disputes about autonomy have been shown to be present in the process of implementation of 

EU policies (Galarraga et al., 2011; Malinauskaite et al., 2017; Newig and Koontz, 2014; 

Domorenok, 2017; Moss, 2012). Increasing SSA autonomy has already been shown to increase the 

numbers of MS infringements (Falkner & Treib, 2007; Keading, 2007; Mbaye, 2001; 

Steunenberg, 2006). Transaction costs around vertical policy coordination were stumbling blocks to 

implementation of the Open Method of Coordination (Kaiser and Prange 2004). In line with these 

arguments, our first hypothesis is that:  The numbers of SSA infringements increase as the autonomy 

of SSA increases.  

While SSA in a MS may be entitled to exercise autonomy, not all may pursue this autonomy 

to the same degree. Therefore, in addition to the structure, the preference and agency factors of the 

SSA may matter.  

In general terms, demand for autonomy can be seen through a function of increased 

differences between a region or territory and the rest of the country, represented by a central 

government or centre. Such differences include economic, political, cultural, or historical. Strong 

regional identities shape the socio-political and/or economic interests/preferences of legislative and 

administrative actors within a state which could lead to conflict when ‘clear national (or land) interests 

can be protected through the policy process’ (Peters, 1997, 33). A defensive attitude towards gained 

competences can instigate institutional jealousy between government tiers, leading to higher 

transaction costs (De Connick and Van Hecke, 2018). Therefore, we predict that: The number of SSA 

infringements increase as the support for autonomy increases. 

In addition to our expectations around autonomy, we further test SSA-level variables by 

exploring if the administrative capacity of the SSA is relevant. Administrative capacity refers to the 

intrinsic attribute of the government machinery to realise its key tasks. SSA with lower administrative 

capacities are more likely to have infringements because lower administrative capacity means they 

are less effectively able to manage the types of transaction costs that are common in decentralised 

implementation. While administrative capacity can be measured in many ways, capacities of MS in 

terms of resources (Knill and Tosun, 2009), administrative efficiency (Kaeding, 2006), and corruption 

(Linos, 2007), have been found to be related to non-compliance at the MS level. Within states there 

are equal or greater variations in administrative capacities between regions than seen between MS 

(Charron et al., 2015; Milio, 2007). This makes cross-regional comparisons a useful approach to test 

this relationship further. Given the importance of SSA in delivering services and controlling and 

inspecting the industries regulated by EU rules, we focus on the impartiality and corruption of the 

sub-state authorities. Greater impartiality and lower corruption means SSA are more likely to follow 
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the rule of law and reduce rent-seeking opportunities from actors who seek to gain advantages by 

non-compliance with EU rules, as officials are less receptive to their requests (Lambsdorff, 2002). 

Thus, our third hypothesis is the following: The number of SSA infringements increase as 

administrative capacity decreases. 

Finally, we test if the perception of the legitimacy of the EU-source of the policy affects the 

number of sub-state infringements According to this argument, EU law is less likely to be broken 

when the government and administration or the wider public accept the legitimacy of the EU as a 

rule-making body (Kohler-Koch 2000). Within this complex and decentralised implementation, sub-

state authorities with lower acceptance of EU legitimacy may be more reluctant domestic 

implementers than sub-state authorities with higher acceptance of EU legitimacy. The latter are 

subject to a greater “compliance pull” than the former (Koh, 1997). 

While the EU compliance literature has not found significant support for this argument at the 

MS level6, there are two reasons why we might still find it at the sub-state level. Firstly, sub-state 

actors are much farther removed from EU policy making. Therefore, they are not subject to the same 

reputational pressure that supports compliance with EU law. Secondly, there are many intra-state 

variations in the degree of support for the EU as a rule-making body. Thus by producing more 

observations, the quality of the empirical test of the argument is improved. Our fourth hypothesis 

predicts that the number of SSA infringements increases as the opposition to the EU as a rule making 

body increases. 

Research Design  

We carry out our analysis on a dataset of sub-state non-compliance that incorporates cases from 9 

MS across a 12-year period (2002-2013). Sub-state non-compliance cases were identified by 

reviewing all legal cases brought by the Commission against MS. When the Commission file 

implicated a sub-state actor, this was recorded as a case of non-compliance. The first step we took 

was to select an indicator of non-compliance. We decided to use the legal cases that the Commission 

brings against MS when it suspects a MS is non-compliant with EU rules, known as infringement 

proceedings. Specifically, we use the Reasoned Opinion stage, of the multi-stage procedure. While 

there are preceding stages of suspected violations and letters of formal notice, the Reasoned Opinions 

(ROs) formally detail why the European Commission (EC) believes EU law was violated. From the 

initiation of this formal stage, it is possible to obtain the information we required.  

                                                           
6 See Toshkov (2010). 
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 Infringement proceedings are the best available indicator that provides comparable data across 

time, MS and policy on non-compliance. We agree with many other studies that they are most 

appropriate for quantitative analysis that includes multiple MS and non-compliance across-time and 

policy area (Börzel and Buzogány, 2019; Fjelstul and Carrubba 2018; Knill and Tosun, 2009; Mbaye, 

2001). Alternative approaches, such as studying transposition timeliness (e.g. Borghetto and 

Franchino 2010) or case studies of implementation (Malinauskaite, J. et al. 2017) are more limited. 

The former as it only focuses on one type of non-compliance (neglecting non-application), the latter 

as it is not feasible to deal with many cases (therefore raising issues around generaliseability). Of 

course, there are limitiations, such as not covering all cases of non-compliance (Hartlapp and Falkner 

2009). However, there is no evidence of bias against MS in the launching of infringement proceedings 

(Borzel et al, 2010)7.  

Having settled on infringement cases as an indicator of non-compliance, we then had to 

separate cases involving sub-state actors from other cases. In order to identify when this occurred, we 

reviewed the case summary that the Commission records on file. When a sub-state actor was 

implicated in the infringement proceeding, we recorded this as a case of sub-state non-compliance. 

In our dataset we can see several sub-state infringements. For example, in infringement 2002/5260 

the failure to meet EU rules on waste management involved the Italian region of Sicily. Infringement 

2004/2032 involved an infringement of EU rules on waste water in municipalities in the French region 

of Aquitaine. Another example is seen in infringement 2008/2001, which was launched due to the 

restrictions placed on road haulage in the Land of Tirol in Austria.  

Prior to carrying out this step, we had to request all these documents from the EC. The first 

stage in the infringement procedure for which this information is publicly available, is the Reasoned 

Opinion. As requesting all closed Reasoned Opinions across all MS would be burdensome for 

ourselves and the Commission, we had to settle on a sample of MS and a limited timeframe. Our 

sample analyses Austria, Belgium, Czech Republic, Germany, France, Finland, Spain, Italy, and the 

UK. These MS were selected because they provide variation along key dimensions of decentralisation 

(federal, decentralised, and unitary states); variations in regional capacities, both between and within 

states (e.g. resources and political culture are different in north and south of Italy or East and West of 

Germany); and finally between MS from West and East and Old and New.  

The time period 2002-2013 was decided upon as it would provide as many cases as could 

reasonably be expected to be reviewed. A larger request for documents was not likely to have been 

                                                           
7 These arguments are further discussed in Buzogány (2019). 
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accepted8. The starting date of 2002 was chosen as it was the first available year to search for all 

infringement cases online.  

Operationalization of Variables  

The operationalization of our dependent variable, infringement at the SSA is measured 

according to the process explained above. 

Our variable, autonomy, captures the extent to which SSA enjoy self-rule. As our dependent 

variable captures both infringements by second and third tier governments and administrations we 

capture the autonomy of both tiers. We use the Regional Authority Index and the Local Authority 

Index and the operational definition of Self-Rule as described by Hooghe et al. (2016) and Ladner et 

al., (2016)9. Both indexes provide data on the level of self-rule enjoyed by all sub-state governmental 

tiers in the European MS in our sample. By adding the scores of these indexes for all sub-state tiers 

in a region, we arrive at a numerical representation of SSA autonomy.  

Our variable, support for autonomy, captures the extent to which SSA want to exercise their 

autonomy. The percentage of votes (in national elections) for non-state-wide parties in each SSA is 

used as an indicator of support for autonomy. A higher percentage of non-state-wide parties indicates 

greater support for autonomy.  

Administrative capacity of sub-state authorities is measured using the data collected from the 

Quality of Governance Institute (Charron et al., 2015). Their Regional Quality of Governance Index 

measures perceptions and experiences with public sector service delivery and corruption across sub-

state units through survey data. This output measure of efficiency captures the extent to which the 

sub-state authorities can deliver services impartially and free from corruption. Greater impartiality 

and lower corruption is reflective of sub-state authorities that are more likely to follow the rule of law 

and reduces rent-seeking opportunities. Therefore, we expect that increasing quality of governance, 

reduces the risk of non-compliance. The index ranges from 0 – 100 with 100 being the highest quality 

of governance.  

EU Opposition is measured by the aggregate percentage of votes for hard euro-sceptic parties 

at the regional level in European elections over our period of study. A higher percentage of votes for 

euro-sceptic parties is an indicator of a lower level of support for EU as a rule making body in the 

region (Taggart and Szczerbiak, 2004). EU elections were chosen because it is these elections where 

voters are more likely to have the EU in mind when voting. Data on vote shares comes from national 

                                                           
8 Several representatives from the Commission indicated this to us. 
9 The scores for each MS can be seen in table A3 in the supplementary file.  
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records while evaluations on euro-sceptic parties come from Chapel Hill Data-Set on party manifestos 

(Bakker et al., 2015).  

Analysis 

This research has for the first time provided, in a systematic way, the number of infringements in 

which sub-national actors in Austria, Belgium, Czech Republic, Germany, Finland, France, Italy, 

Spain and United Kingdom were involved in from 2002-2013. As the EU Commission sends letters 

to the MS, and not the sub-state actors, multiple sub-state authorities were frequently mentioned in 

the same infringement case. However, the final observation is recorded by SSA and year. In total 

there are 1232 observations, of sub-state authorities spread across the 110 regions. A complete table 

of records from all regions is available in the Appendix 110, whereas in Table 1 we provide an 

illustrative sample of selected regions with the highest (> 20) and lowest (> 5) numbers of 

infringements. The frequency of SSA infringements per region during this time period range from 0 

observations (for example in some Czech regions) to 60 cases (Gibraltar11). The mean level of 

infringements is 9 and the median 4.  

 

<<INSERT TABLE 1 HERE>> 

 

The SSA in Belgium have the most infringements (Brussels 56; Wallonia 54 and Flanders 42) 

as well as with Gibraltar (UK) and Aaland (Finland), while Austria too has regions with a high number 

of observations (e.g., Styria 30). Sub-state authorities in federal and regionalised states, generally 

speaking, have more cases of non-compliance than those regions in decentralised unitary states. 

Next, Table 2 presents the number of non-compliance cases by policy area. There is 

considerable variation between policy areas. The majority of cases come from Environment (48.6 per 

cent) while the next highest is the Single Market (17.8 per cent) and Employment and Social Affairs 

(10.62 per cent). This is not surprising insofar as the EU holds considerable competences in these 

areas and are the main areas in which sub-national actors hold considerable competences.  

 

<<INSERT TABLE 2 HERE>> 

                                                           
10 Table A4 in the supplementary file. 
11 Although infringements involving Gibraltar were recorded, there was no data covering our independent variables 
for Gibraltar, thus, it was excluded from our statistical analysis.  
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This paper set out to investigate patterns of SSA non-compliance across and within MS. The 

theoretical framework established to test whether the structure of intergovernmental relations as well 

as the SSA actor explained variations. To test our hypotheses, our preferred model is a Poisson 

regression model. The dependent variable is the number of infringements by region and year. Given 

that our dependent variable is a count variable we need to use an appropriate count data model.  

 In order to elucidate which is the appropriate discrete count data model, we run a Poisson 

regression as well as a generalization of the negative binomial regression. The key criterion in 

choosing between the Poisson and negative binomial is the relative value of the mean to the variance 

after controlling for the effects of our explanatory variables. If the mean is roughly equal to the 

variance, then a Poisson model is suitable. However, if the variance is much larger than the mean, a 

phenomenon referred to as overdispersion in the literature, then the negative binomial should be our 

model of choice.  The Poisson model is a special case of the negative binomial; it corresponds to 

alpha equal to zero. Therefore, in order to test for overdispersion, we performed a likelihood-ratio 

test of alpha=0, the chi-squared value of this test is 0.45 and its associated p-value=0.252. Hence, we 

cannot reject the hypothesis that alpha=0. In other words, we cannot reject the hypothesis that the 

data generating process is Poisson. Moreover, notice that the estimated coefficients in both models 

are virtually the same. Finally, we performed a Pearson goodness-of-fit test on our Poisson 

specification and the results indicate that model fits the data well because the test is not statistically 

significant (p-value= 0.6271). Overall, the results indicate that the Poisson model is the appropriate 

model to use in this analysis. The regression results can be seen in Table 3. 

 

<<INSERT TABLE 3 HERE>> 

 

 The Poisson regression model includes the actor-level variables support for autonomy, 

administrative capacity, and EU-opposition. We also introduced MS as dummy variables to capture 

the differences in the structure of inter-governmental relations as the sub-state authorities analysed in 

the regions share the same arrangements (in the implementation of EU legislation) at the national 

level. Thus, for the role of MS, fixed effects are relevant to explain variation in the level of sub-state 

non-compliance. We also introduced year as dummy variables in order to mitigate the problem of 

omitted variable bias. Notice that neither the sampling process nor the treatment assignment process 

was clustered in this data set hence, as shown by Abadie et al. (2017), one should not adjust the 
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standard errors for clustering. Furthermore, Poisson regression models the log of the expected count 

as a function of the explanatory variables. Therefore, we should interpret the estimated coefficients 

as follows, for one unit change in the explanatory variable the difference in the logs of expected 

counts is expected to change by the respective regression coefficient. Alternatively, since the 

difference in logs of expected counts is equal to the log of the ratio of expected counts, we can easily 

interpret the exponentiated regression coefficients as incidence rate ratios (IRR). Incidence rate ratio 

is the ratio of two incidence rates. The incidence rate is defined as the number of SSA infringements 

per region each year, which is precisely our dependent variable.  We also report the IRR's in table 3. 

The estimated coefficients of the variables capturing the characteristics of the SSA actors in 

this model partially support our predictions. Firstly, we asked whether support for autonomy was 

associated with higher numbers of infringements. Support for autonomy, captures the diverging goals 

of actors between sub-state actors and the central government implicated in the decentralised 

implementation and is associated with higher transaction costs. The results show that as the support 

for autonomy increases, so does the number of infringements. A percentage support for autonomy 

implies that the rate ratio for number of infringements would be expected to increase by a factor of 

1.009, holding all other variables constant. This result is statistically significant.  

We also test whether sub-state capacities are related to sub-state infringements. The results 

demonstrate that as the administrative capacity increases the number of infringements decreases. A 

one unit increase in quality of governance index implies that the rate ratio for number of infringements 

would be expected to decrease by a factor of 0.997, holding all other variables constant. However, 

the results are not statistically significant.   

According to Table 3, the opposition to the EU as a rule-making body also matter for sub-

state infringements: the higher the support for Eurosceptic parties at the regional level, the lower the 

number of infringements. This result is statistically significant. However, it is in the opposite direction 

from which we expected. It remains to be seen as to whether this is because the measure lacks validity, 

or if there is some mechanism behind this consistent finding.  

The analysis also introduced controls for country and year fixed effects: country dummies and 

year dummies. Country dummies capture the influence of the country effects as an aggregate. Year 

dummies capture the influence of time in the analysis. Fixed effects clearly show an important level 

of variation in the explanatory variables. In the model we have taken Austria and the year 2002 as the 

base category. Thus, controlling for all other factors included in the analysis, Belgium is expected to 

have a rate 1.591 higher than Austria.  Since the estimated coefficient for Belgium is the largest, this 

means that Belgium is the MS with the highest non-compliance performance due to structural factors. 
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Note that the order of the size of the effect matches the order of the size of autonomy of SSA in those 

MS, according to our indicator autonomy. SSA in MS with higher scores on the indicator have more 

infringements.  

In the opposite direction, controlling for all other factors included in the analysis, the expected 

rates of infringements for all other countries included in the analysis are lower than Austria. Notice 

also that the estimated coefficients for the years 2003-2006, 2008 and 2010 are all highly significant 

and hence the presence of year fixed effects is justified in order to mitigate the problem of omitted 

variable bias.  

Notice that autonomy was not included in the previous models due to near-perfect 

multicollinearity with country dummies. The reason behind this is that with the available data this 

specification with country dummies is less likely to suffer from omitted variable bias. However, in 

order to complement our main analysis and shed light on the specific role that state specific 

transaction cost plays in explaining the number of infringements, we decided to run an alternative but 

complementary model.  

Hence, in order to directly test this hypothesis we run a Poisson model with our main 

explanatory variables, but we substitute country dummies by the variable autonomy.12 Table 3 (first 

column) shows that the coefficient on autonomy is positive but not statistically significant, partially 

supporting the aforementioned hypothesis. However, notice that in this specification, all the 

coefficients on our actor-level explanatory variables (autonomy, administrative capacity, EU-

opposition) are highly significant and all have the predicted sign. Overall, our main specification with 

country dummies is preferred since it mitigates the omitted variable bias problem. These results 

reaffirm and complement our main findings and reassure us that the chosen specification is the right 

                                                           
12 For any model with exponential conditional mean, like the Poisson model we used in the paper, differentiation leads 

to: 

 

𝜕𝐸[𝑦∨𝑥]

𝜕𝑥𝑗
= 𝛽𝑗exp(𝑥′𝛽) = 𝛽𝑗𝐸[𝑦 ∨ 𝑥]                                             (1) 

 

A one-unit change in the j-th regressor leads to a change in the conditional mean by βjE[y|x]. A direct consequence of 

equation (1) is that if for example βj is twice as large as βk then, the effect of changing xj by one unit is twice as large 

as changing xk by one unit. Hence, the Poisson-estimated coefficients can be directly used to compare the magnitude 

of the estimated effects. However, since the marginal effect on the conditional mean depends on exp(xi'β) which is 

expected to vary across observations, we decided to complement this analysis by reporting the average marginal effects 

(See table A5 in the supplementary file). 
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one.  

Conclusion 

This article has for the first time examined sub-state non-compliance with EU legislation in a 

systematic way. We presented the cases of sub-state infringements with EU law from regions of MS 

that were selected according to an important variation along key dimensions of decentralisation, 

distribution of capacities, Eastern and Western and Old and New MS. Sub-state infringements are 

aggregated at the second level of government, the regional level of those MS.  

The results revealed in the statistical analysis show that implementing policies across 

government tiers is rarely straightforward. Our analysis has provided evidence that the structure of 

intergovernmental relations is a relevant variable for explaining implementation failures. Both when 

using country dummies and when using our indicator of autonomy, the results point to SSA that enjoy 

greater levels of autonomy are involved in more infringements. This finding supports our transaction-

cost approach and argument that SSA non-compliance with EU rules is directly linked to the costs of 

vertical policy coordination. Where these costs are higher (i.e. as autonomy increases), there are more 

infringements. The size of the effect, relative to the SSA-level variables, adds further weight. 

Secondly, the empirical support for our variable “support for autonomy” further helps confirm 

the importance of transaction costs. We report that as support for autonomy increases, the number of 

SSA infringements increases. This is because SSA that have strong economic, political, cultural, or 

historical differences with the “centre” are more likely to be involved in disputes with the central 

government. A defensive attitude towards gained competences can instigate institutional jealousy 

between government tiers, leading to higher transaction costs.  

The findings are supported by some interviews we conducted with SSA in Belgium. Firstly, 

we found that in Flanders (Belgium) the implementation of Council Directive 2011/16/EU of 15 

February 2011 on the administrative cooperation in the field of taxation was transposed late because 

the division of competences between the federal government and the three regional governments 

meant that all needed to transpose all or part of the directive. However, the regions and the federal 

level did not work together and the resulting repetition of tasks led to higher transaction costs 

(Huxham, 1993). Furthermore, there were conflicts around the desire for each region to exercise their 

autonomy. The interviews confirmed conflicts developed around the requirement in the directive to 

have a central point of contact for the MS and the desire for the regions to continue to exercise their 

autonomy and manage this data themselves (rather than the federal government). Practical concerns 

around who would pay for it and who had access to the data had to be resolved before it could be 

transposed.  
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Autonomy as a source of conflict and transaction costs is an important finding and result of 

our paper. It is in line with other case studies in the literature which pointed to struggles over 

competences as a main source of conflict in multi-level implementation (Domoronek, 2017; Moss, 

2012). It also links our findings to the wide body of literature on what impact the EU has had on 

central and regional relations in MS (see Keating, 2017). What our findings suggest is that policy 

implementation may have a centralising tendency and that this tendency creates conflicts that are not 

resolved before infringement proceedings.  

Next the others SSA-level variables found mixed support. Firstly, administrative capacities of 

the SSA seem to matter. Although the results were not statistically significant in all models, we found 

that increasing administrative capacity of SSA leads to fewer infringements. Finally, we tested if 

opposition to the EU as a rule setting body led to more SSA infringements. We did not find support 

for our hypothesis.  

When taken together, the results suggest that the main mechanism to explain variation of 

compliance across subnational units is related to the transaction costs involved in vertical policy 

integration. To improve our knowledge about the reasons for sub-state non-compliance, future 

research should look into the mechanisms which facilitate or impede the problem-solving capacity of 

the network of actors involved in implementation. Furthermore, on a practical level and at the policy 

design stage, the research presented in this paper also points relevant insights that should be taken 

into consideration when MS are negotiating policies at the EU level. Besides other factors, the manner 

in which the EU regulatory framework demands a redesigning of territorial or functional jurisdictions 

within MS should be deeply considered. 
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Appendix 1 

Table  1: Showing a  selection of regions with highest and lowest numbers of infringements with EU law 2002-

2013 ( > 5 infringements).  

 

Selection of regions with higher numbers of infringements (> 20)  

Region Tota
l 

Transposition Application Region Total Transposition Application 

Gibraltar* 60 56 4 Salzburg 26 22 4 

Brussels 54 42 12 Tyrol 25 19 6 

Walloon 48 36 12 Vorarlburg 24 19 5 

Aaland 42 41 1 Lower Austria 23 19 4 

Flanders 37 27 10 Vienna 23 21 2 

Styria  30 25 5 Northern 
Ireland 

22 17 5 

Upper 
Austria 

27 23 4 Burgenland 22 21 1 

Selection of regions with lower numbers of infringements (< 5) 

Region Tota
l 

Transposition Application Region Total Transposition Application 

Catalonia 5 0 5 Wales 2 0 2 

Bavaria 5 3 2 Midi-Pyrénées 2 0 2 

Piedmont 4 0 4 Corsica 1 0 1 

Thuringia 4 3 1 Ústí nad 
Labem 

1 0 1 

Basilicata 3 0 3 Alsace 0 0 0 

Rhône-
Alpes 

3 0 3 South 
Bohemia 

0 0 0 

* Note: Excluded from statistical analysis due to a lack of data  
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Table 2.  Showing the number of sub-state infringements by policy area. 

Policy Area Number of infringement cases % of total cases 

Employment and Social 104 10.8 

Tax and Customs 24 2.5 

Energy 79 8.2 

 Single Market 171 17.8 

Environment 467 48.6 

Health and Consumers 8 0.8 

JHA 71 7.4 

Mobility and Transport 31 3.2 

Maritime Affairs and Fisheries 6 0.6 

Table 3. Poisson Regression of number of regional infringements 

   

 

Poisson b/se 

 

 

Poisson IRR 

 

 

Neg binominal b/se 

 

Poisson b/se 

     

     

Support for autonomy  0.010*** 0.009** 1.009** 0.009** 

 (0.00) (0.00)  (0.00) 

Administrative Capacity  -0.012**  -0.003 0.997  -0.003 

 (0.00) (0.00)  (0.00) 

EU opposition 0.025***  -0.018** 0.982**  -0.017** 

 (0.01) (0.01)  (0.01) 

Autonomy  0.031    

 (0.02)    

     

Country Fixed Effects:                                     

Belgium  0.465** 1.591** 0.474** 

  (0.14)  (0.15) 

Czech Rep.   -5.654*** 0.004***  -5.660*** 

  (1.00)  (1.01) 

Finland   -0.593 0.553  -0.563 

  (0.39)  (0.39) 
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France    -2.826***   0.059***  -2.833*** 

     (0.20)         (0.21)    

Germany    -1.611***  0.200***  -1.609*** 

   (0.15)          (0.14)       

Italy   -1.359***  0.257***   -1.361*** 

      (0.19)          (0.19)     

Spain    -2.106***    0.121***   -2.099*** 

    (0.17)        (0.18)  

UK   -1.097***   0.334***   -1.099*** 

  (0.22)    (0.24)   

     

Year Fixed Effects:                                        

yr2003 0.580**  0.582**  1.789**   0.582**  

 (0.20) (0.20)     (0.19) 

yr2004 0.691*** 0.706***         2.026***         0.709*** 

 (0.19) (0.19)  (0.19) 

yr2005 1.122*** 1.121***         3.067***         1.134*** 

 (0.17) (0.18)  (0.18) 

yr2006 0.804*** 0.803***         2.232***         0.798*** 

 (0.18) (0.17)  (0.19)    

yr2007 -0.361  -0.363            0.696           -0.365 

 (0.25) (0.25)  (0.24)  

yr2008 0.877*** 0.876***         2.402***         0.869*** 

 (0.20) (0.18)   (0.19)  

yr2009 0.130 0.175 1.192  0.166    

 (0.22) (0.21)    (0.21)   

yr2010 0.547*  0.586**          1.796**  0.566**  

 (0.21) (0.18)     (0.20)  

yr2011 0.038  0.081 1.084 0.057    

 (0.28) (0.24)   (0.22)  

yr2012 0.016 0.059 1.061 0.040    

 (0.24) (0.21)  (0.22)   

yr2013 -0.490  -0.315  0.730   -0.338    
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 (0.33) (0.28)    (0.24)    

     

decentralization==2 -1.237***    

 (0.16)    

decentralization==3 -3.292***    

 (0.24)    

decentralization==4 -0.403    

 (0.32)    

     

_cons 0.090 0.742* 2.101*  0.744* 

 (0.55) (0.34)  (0.34) 

     

Observations 1232    

lnalpha       -3.561 

     (1.57) 

Likelihood-ratio test of alpha=0: chibar2(01)=0.45 Prob>=chibar2=0.252 

* p<0.05, ** p<0.01, *** p<0.001 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  


