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Abstract: Families have changed, and so have their ruptures. In both France and Spain, these 

changes have brought about the social demand for simplified divorce processes, and the judicial 

need for expedited divorce procedures to unclog the existing bottleneck. As a consequence of this, 

new procedural rules concerning the divorce through mutual agreement have been introduced.  

This dissertation analyses these legal changes in France and Spain in light of the United Nations 

Convention on the Rights of the Child (mainly Articles 3.1 and 12.2). Both legal experiences of de-

judicialisation are explained and compared, before exploring the points where these conflict with 

the well-established rights of children.  

As a result of this comparative analysis, it is argued that the Spanish legal experience has proven 

more successful than the French one at preserving the rights of the child. In France, the absence 

public intervention and its consequences have led to a regression in the rights of children.  

Keyword: Divorce, Mutual Agreement, Rights of Children, Best Interest of the Child, Hearing of 

the Child.  
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INTRODUCTION 

Family ruptures have undergone considerable changes in the last couple decades. In 

current times, one of every two married couples in the European Union ends up going 

through a divorce, compared to one out of eight back in 1965. Although it has become a 

very common occurrence, it remains an emotional and complex legal process. The social 

demand to reduce the overall length of the divorce procedures, and the functional pressure 

to alleviate the judicial bottleneck stemming from the increasing divorce rates, has thus 

brought the legislator to reform – or in its own words to “modernise” – these procedures.  

With this in mind, the present dissertation explores the recently introduced procedures for 

mutually agreed divorces in France and Spain. More to the point, it analyses the 

implications of eliminating judicial safeguards for the most vulnerable subjects of the 

divorce: children. While it shows that the new de-judicialised procedures have achieved 

a notable reduction in the total number of judicial divorces in France, due to the sharp 

decrease in judicial mutually agreed divorces, this reduction has come at the expense of 

a clear regression in the rights of children. In Spain, on the other hand, the equivalent 

reform has managed to reduce – albeit to a lesser extent – the total number of judicial 

divorces without compromising on the rights of children.  

To this end, the first chapter recounts the international evolution of the rights of children, 

with the main emphasis being put on the United Nations Convention on the Rights of the 

Child1 (1989) and a set of European initiatives, before exploring the ways in which France 

and Spain have integrated the provisions of the aforementioned Convention. The second 

chapter then outlines the procedures for divorces through mutual agreement in France and 

Spain, with a particular focus on their de-judicialisation as a consequence of the recent 

legal reforms. A number of figures are discussed in this chapter to help understand the 

significance of these reforms. Finally, the third chapter provides an in-depth analysis of 

the problems that stem from these new mutually agreed divorce procedures concerning 

the rights of children.  

 

CHAPTER I. THE RIGHTS OF CHILDREN 

 

1. THE ORIGIN OF CHILDREN RIGHTS 

 
1 United Nations, Convention on the Rights of the Child, General Assembly Resolution 44/25 (1989). 
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The development of the concept of the ‘rights of minors’ is a relatively recent phenomena. 

From Roman times, the majority of Western legal systems considered children as chattel2. 

It is well known that for a long period in history children were sold, exploited, beaten as 

well as ignored3.  

It was not until the mid-1800s that the understanding of the rights of the minors arose in 

its most initial form, which was orientated towards ‘care and protection’4. During the 19th 

century, orphanages for those without parents as well as the blind or deaf came into 

existence. By the early 20th century, further attention was placed on the care for the 

working child, aiming at the protection from unsavoury working conditions as well as the 

abolition of child labour5.  

The first ever international document establishing the underlying conceptual rights of 

children as ‘care and protection’ was adopted in 1924 by the League of Nations and was 

titled “The Geneva Declaration on the Rights of Children” (hereafter, the Geneva 

Declaration). According to the Geneva Declaration, men and women of all nations 

accepted it as their duty to give children: means requisite for their normal development; 

special help in times of need; priority for relief; economic freedom and protection from 

exploitation; and an upbringing that instils social consciousness and duty6. The language 

used in the Geneva Declaration, however, circumscribed the notion of children as passive 

members of society, since it was the adults who had an obligation to care for them and to 

protect them.  

Along the decades that followed the Geneva Declaration, the international community 

developed numerous initiatives in order to further contribute to the development of the 

rights of children. Amongst them, it is important to highlight the establishment of the 

International Children’s Emergency Fund (UNICEF) in 1946, as well as the adoption of 

the ‘Declaration of the Rights of the Child’ by the United Nations General Assembly in 

1959 (hereafter, the Declaration). The latter of the two, in its provisions, recognised for 

 
2 Cynthia Price Cohen, “Developing Jurisprudence of the Rights of the Child”, The St. Thomas Law 

Review 6, no. 1 (Fall 1993): 9. 
3 Price Cohen, “Developing Jurisprudence of the Rights of the Child,” 9.  
4 Aisling Parkes, Children and International Human Rights Law: The Right of the Child to Be Heard, 1st 

ed. (repr., New York: Routledge, 2013), 1-3. 
5 Price Cohen, “Developing Jurisprudence of the Rights of the Child,” 9-16. 
6 “History Of Child Rights”, Unicef.org, accessed 15 March 2021, https://www.unicef.org/child-rights-

convention/history-child-rights. 

https://www.unicef.org/child-rights-convention/history-child-rights
https://www.unicef.org/child-rights-convention/history-child-rights


3 

 

the first time the children’s right to education, play, a supportive environment, and health 

care7.  

 

2. TOWARDS A NEW CONCEPT OF THE CHILD AND ITS RIGHTS  

2.1. History of the Convention 

It was not until 1979, on the 20th anniversary of the Declaration, that a new way of 

understanding children and their rights started to come about. The prompt was the 

initiative to create an international treaty on the rights of the child coming from the Polish 

delegation to the United Nations8.  

Ten years of negotiations resulted in the United Nations Convention on the Rights of the 

child (hereafter the Convention or CRC, indistinctively). The document is known to be 

‘the most widely ratified international treaty in history’910 , and was ‘the product of 

political compromise in respect of universally recognised human rights between legal 

systems and cultural traditions that differ in many respects’11. It is also known to be an 

international instrument that is ‘wholly dedicated to and promotes respect for the 

protection of children’s rights and represents a starting point for the development of 

children in circumstances of freedom, dignity and justice’12. 

It is important to note that one of the major innovations of the treaty and its language is 

that it deviates from the previous pattern of human rights treaty creation13.  In previous 

cases, the treaties were fundamentally based on already recognized rights under the 

Universal Declaration of Human rights and aimed at providing legal recognition for those 

rights. On the contrary, the CRC expanded the protection beyond the Articles stated in 

the UDHR and granted rights that had never been formalised before14.  

 

 

 
7 Unicef, “History Of Child Rights.” 
8 Price Cohen, “Developing Jurisprudence of the Rights of the Child,” 11-16.  
9 Martha Middleton, “The Last Holdout: The ABA adds its Voice to Calls for the United States to Ratify 

the Convention on the Rights of the Child”, ABA Journal 102, no. 3 (2016): 64-66. 
10 As of May 2021, 196 countries. 
11 Middleton, “The Last Holdout: The ABA adds its Voice to Calls for the United States to Ratify the 

Convention on the Rights of the Child,” 64-66. 
12 Parkes, Children and International Human Rights Law: The Right of the Child to Be Heard, 3-9. 
13 Note that this can refer, for example, to the International Covenant on Civil and Political Rights 

Adopted and opened for signature, ratification and accession by General Assembly resolution 2200A 

(XXI) of 16 December (1966).  
14 Price Cohen, “Developing Jurisprudence of the Rights of the Child,” 11-16 
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2.2. The main pillars of the convention 

2.2.1. The new paradigm  

As previously explained, the notion of children’s rights until the Convention was based 

on the idea that children were individuals in need of protection. It focused on the ‘care 

and protection’ of the child, as a vulnerable and passive member of society15.  

The Convention completely shifted the paradigm and started to recognise children as 

active members of society, and thus as holders of individual rights. As Maurás puts it, 

‘the concept of children took a radical turn: girls and boys ceased to be regarded as objects 

of protection and became recognized as subjects of rights’1617. 

This being said, it is important to highlight that the welfare aspect of children’s rights 

remained an important part of the convention, as the instrument tried to find a balance 

between the two, even if the more innovative articles took most of the spotlight.  

 

2.2.2. The Articles of the Convention  

The convention is comprised of 54 provisions, 41 of which are related to the civil, political, 

economic, and social rights of children18. Many authors have systematised the rights 

contained in the Convention, coming up with different classifications.  

On a preliminary note, Article 1 should be mentioned as it sets the definition of a child: 

‘For the purposes of the present Convention, a child means every human being below the 

age of eighteen years unless under the law applicable to the child, majority is attained 

earlier’. Consequently, children in European countries including France and Spain are 

defined by the Convention as humans below the age of eighteen.  

Taking the classification from Henry-Lee19, it can be argued that each of the Articles fall 

under one of five categories:  

(1) general rights which include the right to life, information, and privacy;  

 
15 Price Cohen, “Developing Jurisprudence of the Rights of the Child,” 11-16. 
16 Marta Maurás, “Public Policies and Child Rights: Entering the third Decade of the Convention on the 

Rights of the Child”, The Annals Of The American Academy Of Political And Social Science 633 (2011): 

52-65.  
17 Emphasis added. 
18 Aldrie Henry-Lee, “Introduction: Reflections on Adherence to Child Rights in the Caribbean”, Social 

And Economic Studies 64, no. 1 (2015): 1-11. 
19 Henry-Lee, “Introduction: Reflections on Adherence to Child Rights in the Caribbean,” 1. 
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(2) rights requiring protective measures: these include the right to protection from 

social and economic exploitation;  

(3) rights concerning the civil status of children: these encompass the preservation 

of one's identify and the ability to remain with or be reunited with one's family;  

(4) rights concerning development and welfare: these include the rights to a 

reasonable standard of living and access to basic social services and; 

(5) rights concerning children in special circumstances.  

Other classifications, such as the one provided by Parkes (2013) group the provisions 

based on protection, provision, and participation, also known as the “three Ps”.  

While the aforementioned provisions are all important, it could be said that the 

Convention rests on two main pillars: the best interest of the child (Article 3.1), and the 

right for children to participate in the matters affecting them (Article 12). It is important 

to point out that these two core principles might contradict each other to a certain extent. 

The former puts emphasis on the ‘care and protection’ dimension to the rights of children, 

since the best interest of the child is determined and defended by subjects other than the 

child itself (the parents, the guardian, or the government). The latter, on the other hand, 

puts emphasis on the ‘individual rights’ dimension that has to do with the autonomy of 

the child20.  

2.3. The state’s role under the convention 

Article 4 of the CRC clearly stipulates that ‘States Parties shall undertake all appropriate 

legislative, administrative, and other measures for the implementation of the rights 

recognized in the present Convention’. This means that the convention is established as a 

legally binding international convention and is considered both a legal and normative 

document21.  

In order to oversee the progress made by States Parties, the Convention establishes the 

Committee on the Rights of the Child (hereafter, the Committee) under Article 43. The 

Committee monitors the implementation of the provisions contained in CRC through 

 
20 Soo Jee Lee, “A Child’s Voice vs. A Parent’s Control: Resolving Tension Between the Convention on 

the Rights of the Child U.S. Law”, Columbia Law Review 117, no. 3 (2017): 687-727. 
21 Soo Jee Lee, “A Child’s Voice vs. A Parent’s Control: Resolving Tension Between the Convention on 

the Rights of the Child U.S. Law”, 687-727. 
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regular reports that State Parties are obliged to submit22 . Additionally, according to 

Article 13 of the Optional Protocol to the Convention on the Rights of the Child that deals 

with a communications procedure, the Committee might hold an inquiry of its own 

initiative if it ‘receives reliable information indicating grave or systematic violations by 

a State party of rights set forth in the Convention or in the Optional Protocols’. States 

might, however, not recognize the competence of the Committee, as provided in clause 7 

of the same Article.  

This being said, although the CRC was conceived as a mandatory document for the State 

Parties having ratified it, it remains under the state’s responsibility to ‘promote, guarantee, 

respect and fulfil’ the realisation of the rights put forward in the convention23.  

2.4.The current challenges of the Convention  

Although widely accepted by the international community, the convention had – and 

continues to have – its share of opponents.  

It is a notorious fact that the United States persists in being the only UN member state 

that hasn’t yet ratified the Convention. What is most surprising, perhaps, is that the US 

under Reagan played an active role in the negotiations, contributing significantly to some 

of the key provisions. This being said, although it did sign the convention under Clinton, 

it hasn’t been able to ratify it, even when Barack Obama himself described the failure to 

ratify the Convention as ‘embarrassing’24.  

 
22 “Committee on the Right of the Child”, Ohchr.Org, accessed 22 March 2021, 

https://ohchr.org/EN/HRBodies/CRC/Pages/CRCIntro.aspx.  
23 Maurás, “Public Policies And Child Rights: Entering The Third Decade Of The Convention On The 

Rights Of The Child,” 52-65. 
24Patrick Geary, “United States: Is Obama's Win Also A Victory For Children's Rights?”, 

Web.Archive.Org, 2008, 

https://web.archive.org/web/20100702232855/http://www.crin.org/resources/infoDetail.asp?ID=18874&f

lag=news.  

https://ohchr.org/EN/HRBodies/CRC/Pages/CRCIntro.aspx
https://web.archive.org/web/20100702232855/http:/www.crin.org/resources/infoDetail.asp?ID=18874&flag=news
https://web.archive.org/web/20100702232855/http:/www.crin.org/resources/infoDetail.asp?ID=18874&flag=news
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Figure 1. State Signatories of the UN Convention on the Rights of the Child (as of 28 May 2021) 

Source: Wikipedia (2021). In green State parties to the convention, in purple countries that have signed it 

but not ratified it and in orange, non-signatories25.  

Several organizations such as the American Bar Association (ABA) have called for the 

US to ratify the Convention, but it remains a sensitive topic. The main concerns for the 

detractors of the Convention are, on the one hand, the loss of sovereignty and ‘the 

principle of self-government’, and on the other hand, the subversion of ‘the authority of 

the parents over their children’26.  

Finally, as other authors highlight, the convention has also been attacked for presumably 

fostering the concept of an ‘ideal childhood’ created by and for a ‘Western Audience’27. 

 

3. BEYOND THE CONVENTION: EUROPEAN INITIATIVES 

At the European Level, initiatives to create legal protection for children can also be found. 

Article 3(3) of the Treaty on European Union establishes that the Union ‘shall promote 

social justice and protection, equality between women and men, solidarity between 

generations and protection of the rights of the child’.  

 
25 "Convention On The Rights Of The Child - Wikipedia", Wikipedia, 2021, 

https://en.wikipedia.org/wiki/Convention_on_the_Rights_of_the_Child.  
26 Middleton, “The Last Holdout: The ABA Adds Its Voice To Calls For The United States To Ratify The 

Convention On The Rights Of The Child,” 64-66. 
27 Henry-Lee, “Introduction: Reflections On Adherence To Child Rights In The Caribbean,” 1-11. 

https://en.wikipedia.org/wiki/Convention_on_the_Rights_of_the_Child
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In January 1996 the European Convention on the Exercise of Children’s Rights was 

created28. Article 6 on the decision-making process can be said to be the most relevant. It 

establishes that ‘the judicial authority must also ensure that children of sufficient 

understanding have been provided with all relevant information’ and that ‘the judicial 

authority is also under a duty to consult the child unless this is manifestly contrary to his 

or her best interests. It is for the judicial authority to decide whether it is in the best interest 

of the child to be consulted in person. Wherever possible, the judicial authority must itself 

ascertain the child's view by consulting the child in person’29.  

Also, the Charter of Fundamental rights of the European Union30  embodies the key 

provision contained in Article 24 of the CRC. The first clause of the Article establishes 

the notion of the right to participate (paralleling Article 12 of the CRC), and proceeds as 

follows: ‘Children shall have the right to such protection and care as is necessary for their 

well-being. They may express their views freely. Such views shall be taken into 

consideration on matters which concern them in accordance with their age and maturity’.  

The second clause of the same Article establishes the best interest of the child (paralleling 

Article 3.1 of the CRC), which states the following: ‘In all actions relating to children, 

whether taken by public authorities or private institutions, the child's best interests must 

be a primary consideration’.  

Consequently, the influence of the Convention and its core principles on the European 

Commission is quite self-evident, and has been ratified by all EU countries31. 

  

4. ADOPTION OF THE CRC RIGHTS  

Having seen the most important aspects of the CRC, this section will narrow down the 

scope of analysis. As the title indicates, this dissertation tries to look at children’s rights 

from a civil law perspective, and more specifically, in relation to family law procedures. 

The purpose of this section, therefore, is to explain how the rights provided in the CRC 

 
28 Council of Europe, European Convention on the Exercise of Children's Rights, Council of Europe ETS 

nº160 (1996). 
29 “European Convention On The Exercise Of Children's Rights - Explanatory Report - [1996] COETSER 

1 (25 January 1996)”, Worldlii, 2021, http://www.worldlii.org/int/other/treaties/COETSER/1996/1.html.  
30 European Union, Charter of Fundamental Rights of the European Union, Official Journal of the 

European Union 2012/C 326/02 (2000).  
31 “EU Action On The Rights Of The Child”, European Commission, accessed 3 April 2021, 

https://ec.europa.eu/info/policies/justice-and-fundamental-rights/rights-child/eu-action-rights-child_en.  

http://www.worldlii.org/int/other/treaties/COETSER/1996/1.html
https://ec.europa.eu/info/policies/justice-and-fundamental-rights/rights-child/eu-action-rights-child_en
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have been integrated in the legislation of the two countries under present consideration: 

France and Spain.  

It is important to remember that, of all the provisions contained in the CRC, the most 

relevant ones for this discussion are found in Article 3.1 and 12.2.  

4.1.The case of France 

For a very long time, French civil law was reticent towards a modern version of the rights 

of minors, focusing instead on the ‘educational assistance of the child’32. This conception 

was strongly linked to the aforementioned ‘care and protection’ approach that considers 

minors as objects rather than subjects of the law33. In line with this conception, decisions 

that concerned or involved children use to be taken without considering their opinions in 

the vast majority of cases34.  

All of this came to an abrupt end, however, when France signed the CRC on the 26th of 

January 199035, which prevails over Acts of Parliament. In order to comply with its 

international obligations, a law modifying Article 388-1 et seq. of the French Civil Code36 

(hereafter, FCC) was passed on the 8th of January 199337. 

The reform introduced the general principle of participation with the ‘audition’ or hearing 

in all proceedings concerning the child38. This law, as such, served to adapt their legal 

corpus to the new perspective on minors and their rights.  

The modality by which this hearing had to take place was defined in Articles 338-1 et seq. 

of the French Code of Civil Procedure39(hereafter, FCCP). Amongst other aspects, it 

established that the request for a hearing did not have to follow a specific format and 

could be made any point in the procedure, including for the first time in appeal40. 

 
32 Blandine Mallevaey, “La Parole de l’Enfant en Justice”, Union Nationale Des Associations Familia 

20129, no. 9 (2012): 117-129. 
33 Mallevaey, “La Parole de l’Enfant en Justice, ” 117-129. 
34 Mallevaey, “La Parole de l’Enfant en Justice, ” 117-129. 
35 France, Décret n° 90-917 du 8 octobre 1990 portant publication de la convention relative aux droits de 

l'enfant, signée à New York le 26 janvier 1990, JORF n°0237 (1990). 
36 France, Code Civil (1804).  
37France, Loi n° 93-22 du 8 janvier 1993 modifiant le code civil relative à l'état civil, à la famille et aux 

droits de l'enfant et instituant le juge aux affaires familiales, JORF nº7 (1993). 
38 Mallevaey, “La Parole de l’Enfant en Justice, ” 117-129. 
39 France, Code de Procédure Civile (1975). 
40 France, Code de Procédure Civile (1975), Article 338-2.  
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The main weakness of the new reform was that it gave the Judge considerable discretion 

to choose not to hear the child4142. Since this contradicted Article 12.2 of the CRC, the 

Court of Cassation (Cour de cassation) ruled in 2005 to give direct legal effect to certain 

provisions of the Convention, including Article 12.243. The high court established that 

‘when a minor who is capable of discernment asks to be heard, he can present his request 

to the Judge at any stage of the proceedings and even, for the first time, in appeal; his 

hearing can only be ruled out by a specially reasoned decision’44. 

Furthermore, while the “best interest of the child” principle was thus included in Article 

388-1 of the FCC and Articles 383-1 et seq. of the FCCP, the Court of Cassation also 

gave direct effect to Article 3.1 of the CRC, which establishes that: ‘in all decisions that 

concern the child, the best interests of the child must be a primary consideration’45.  

The current version of the codes dates from March 200746, when notable innovations were 

added to the previous drafting. According to Braive’s understanding of the new text47:  

(a) the Judge cannot delegate the hearing of the child to another person48; 

(b) the Judge cannot refuse to hear the minor, establishing the hearing as a right for 

the minor and never an obligation; 

(c) a real obligation to inform the child of the right that he or she holds is established, 

and the Judge is responsible for ensuring that the minor has been informed of his 

right to be heard and to be assisted by a lawyer; 

(d) the request can be made without any formal requirement (that is oral or written); 

(e) at any point of the procedure (including in appeal); 

(f) the decision related to the hearing cannot be appealed.  

It is important to mention that, as Mallevaey points out, in order to understand the domain 

of the rights established by the Convention and incorporated into French law, two key 

 
41 From the French: ‘Une résolution motivée’.  
42 Mélina Douchy-Oudot, “La Parole de l’Enfant en Justice: Ce que Dit le Droit”, Caisse Nationale 

D'allocations Familiales 20104, no. 160 (2010): 76-82. 
43 France, Cour de Cassation Chambre Civile I, de 18 mai 2005, nº02/20.613.  
44 Douchy-Oudot, “La Parole de l’Enfant en Justice: Ce que Dit le Droit,” 76-82. 
45 Douchy-Oudot, “La Parole de l’Enfant en Justice: Ce que Dit le Droit,” 76-82. 
46 France, Loi n° 2007-293 du 5 mars 2007 relative à la protection de l’enfance, JORF n°55 (2007). 
47 Sophie Braive, “La Parole de l’Enfant dans la Procédure Civile ”, Le Journal Des Psychologues 20095, 

no. 268 (2009): 27-31.  
48 Note that this includes other Judges, judicial experts and others.  
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aspects have to be taken into account: i) the notion of discernment and ii) the proceedings 

concerning the child49.  

When it comes to the first aspect, the French legislator has remained vague in defining 

the notion of discernment50. Under French law, the capacity of discernment must be 

understood as a very subjective notion which varies from one child to another. According 

to Braive, the discernment can only exist for children over the age of seven-eight, and 

who are able to conceive and express personal ideas related to a given situation51. 

A Circular from the Chancellery from the 3rd of March 1993, attempted to guide civil 

magistrates on this matter. It was specified that it belonged to the Judge, on a case-by-

case basis, to take into account different criteria such as age, maturity, and degree of 

understanding to assess whether the minor was discerning and therefore had to be heard. 

However, the criteria specified did not make the concept of discernment more explicit52.  

When it comes to the second aspect, the answer is found in the Circular issued on the 3rd 

of July 2009, which provided a non-exhaustive list of procedures which are considered to 

affect children and, therefore, concern them. The list includes the procedure for changing 

the matrimonial regime when there are minors53.  

4.2.The case of Spain 

The path towards a new conception of children and their rights in Spain began with a 

number of legislative changes during the 1980s. The most relevant in terms of children’s 

protection was, arguably, a law from the 11th of November 1987 on adoption54.  

Despite the progress that was made, the legislative framework rapidly became obsolete, 

especially after the Spanish ratification of the CRC the 30th of November 1990. Numerous 

institutions, both public and private, thus put pressure on the Government to adapt the 

legislation to the new social reality55. 

 
49 Mallevaey, “La Parole de l’Enfant en Justice,” 117-129. 
50 Esther Susin Carrasco, “La Audiencia Del Menor En Derecho Comparado”, in La Audiencia Del 

Menor En Los Procesos De Familia, 1st ed. (repr., Madrid: Sepin, 2019), 135-142. 
51 Braive, “ La Parole de l’Enfant dans la Procédure Civile ,” 27-31. 
52 Mallevaey, “La Parole de l’Enfant en Justice,” 117-129. 
53 République Française – Ministère de la Justice, “Présentation du Décret n° 2009-572 du 20 Mai 2009 

relatif à l’Audition de l’Enfant en Justice (N° CIV/ L0109)”, 2009. 
54 Spain, Ley 21/1987, de 11 de noviembre, por la que se modifican determinados artículos del Código 

Civil y de la Ley de Enjuiciamiento Civil en materia de adopción, BOE nº275 (1987).  
55 Spain, Ley Orgánica 1/1996, de 15 de enero, de Protección Jurídica del Menor, de modificación parcial 

del Código Civil y de la Ley de Enjuiciamiento Civil, BOE nº15 (1996). 
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As a consequence, the Organic Law 1/1996 from the 15th of January 1996, on the Legal 

Protection of Minors56 (hereafter, the OLLPM) was passed. This law modified the two 

main legal texts: the Spanish Civil Code57 (hereafter, SCC) and the Spanish Civil Code 

of Procedure58 (hereafter, SCCP).  

Although the best interest of the child was introduced in the Spanish legal corpus in 1987, 

the OLLPM was a series of rights inspired by the best interest of the child as previously 

defined in the CRC.  

As established in Article 2 of the OLLPM, the best interest of the child must be valued 

and considered essential in all actions and decisions concerning children, both in the 

public and private spheres. Most importantly, the best interests of the child prevails over 

any other concurring legitimate interest59.   

As for the rights related to Article 12.2 of the CRC, the OLLPM broadly regulated the 

right to be heard in Article 9, which was divided in three sections, as explained by 

Honourable Magistrate-Judge Abel60: 

- the first section recognises the right to a hearing, setting its scope, the procedural 

guarantees and even offering specific guidelines; 

- the second section establishes the mandatory nature of the hearing of the minor 

from the age of 12, offering guidelines to assess maturity. Additionally, the legal 

text also stipulates that the right might be exercised both by the minor directly as 

well as by his representative; 

- the third section regulates the obligation for the Judge to motivate the decision to 

not hear the child. This decision must be reasoned taking into account the best 

interest of the child and must be communicated to the Public Prosecutor61. 

 
56 Spain, Ley Orgánica 1/1996, de 15 de enero, de Protección Jurídica del Menor, de modificación parcial 

del Código Civil y de la Ley de Enjuiciamiento Civil, BOE nº15 (1996). 
57 Spain, Real Decreto de 24 de julio de 1889 por el que se publica el Código Civil, La Gaceta de Madrid 

nº206 (1889). 
58 Spain, Ley 1/2000, de 7 de enero, de Enjuiciamiento Civil, BOE nº7 (2000).  
59 Spain, Ley Orgánica 1/1996, de 15 de enero, de Protección Jurídica del Menor, de modificación parcial 

del Código Civil y de la Ley de Enjuiciamiento Civil, BOE nº15 (1996), Article 2. 
60 Xavier Abel Lluch, “La Audiencia del Menor de Edad en los Procesos de Familia”, in Problemática 

actual de los Procesos de Familia. Especial atención a la prueba, 1st ed. (repr., Barcelona: Jose María 

Bosch Editor, 2018), 303-343. 
61 Note that this refers to the Spanish body referred as ‘Ministerio Fiscal’, the body responsible for 

protecting the legality, traditionally very linked with the defence of the rights of children. 
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As Honourable Magistrate-Judge Abel points out, the notion of maturity is to be evaluated 

by the Judge on a case-by-case basis. According to his experience, a child under the age 

of 10 tends not be mature enough in most cases. The age bracket from 10 to 11 thus turns 

out to be the most complicated one, ‘the orange on a traffic light’ as he puts it. According 

to his own experience, parties are given a certain amount of days to provide arguments 

explaining why the child should or not be heard 62 . Consequently, the parties are 

responsible for arguing in favour or against the hearing. As stated, however, this remains 

his own personal experience and practice might vary from one Judge to another.  

On a final note, it must be noted that Article 92.6 SCC – which regulates the common 

effects of nullity, separation, and divorce – does not establish a minimum age for the 

hearing to be mandatory.  

This created a tension between the SCCP and the SCC, which the ruling from the Spanish 

Supreme Court (from the 20th of November 2014, 413/2014) solved by interpreting 

Article 92.6 SCC in the light of convention and the OLLPM. In its ruling, the Supreme 

Court established that (1) the minor must be heard when it is considered to have sufficient 

maturity, (2) it is legally presumed that the child is sufficiently mature at the age of 12 

and (3) the right to be heard must be safeguarded by the Judge ex officio63.  

 

CHAPTER II. DIVORCE THROUGH MUTUAL AGREEMENT  

First and foremost, it is important to clarify what a divorce through mutual agreement 

(which can also be referred to as a non-contentious divorce) actually is. In this dissertation, 

a divorce through mutual agreement is defined as a situation where there is an agreement 

concerning both the principle of divorcing and the consequences of the divorce.  

A distinction must then be drawn between judicial divorces, in which a Judge intervenes, 

and non-judicial divorces, in which the divorce is formalized without the contribution of 

a Judge (for example with the intervention of the Notary).  

 
62 Xavier Abel Lluch, “TFG - Aloma Serra,” Interview by Aloma Serra Puntí (repr., Barcelona, 2021). 
63Abel Lluch, “La Audiencia del Menor de Edad en los Procesos de Familia,” 303-343. 
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1. RECENT LEGAL REFORMS: THE DE-JUDICIALISATION OF THE 

DIVORCE THROUGH MUTUAL AGREEMENT  

1.1. A changing social landscape: some relevant figures  

It is an indisputable fact that in the last few decades, there has been a upwards trend in 

the European Union when it comes to divorces. According to data from Eurostat, in 1965 

there were 7.8 marriages and 0.8 divorces for every 1000 persons in the EU-27. In 2017, 

the numbers had dramatically changed, with 4.4 marriages for every 2 divorces with the 

same scale. Thus, in 2017 for every 2 marriages there was 1 divorce64.  

This social phenomena might be explained by changes in society as well as more flexible 

legislation since the 1970s. As a consequence, new divorces procedures have been created 

with serious implications for the rights of children outlined in Chapter I.  

1.2.The introduction of a new legal framework 

Both France and Spain have recently undergone significant reforms of their legal 

frameworks regarding the act of divorcing. It is interesting to mention that both States 

have chosen to do it through a law with a diverse range of topics, modifying the main 

civil codes (FCC and SCC)65, and not through a specialised law on the matter. Spain took 

the first step in 2015, and France followed suit a year later.   

Although the two types of divorce might appear similar, they differ in many ways, 

including the protection given to minors and the respect for their rights according to 

Articles 3.1 and 12.2 of the CRC.   

1.3. The case of France: le divorce par consentement mutuel et le divorce par acte 

d’avocat 

1.3.1. General procedure  

 
64 European Commission, "Marriage And Divorce Statistics" (repr., European Commission, 2021), 

https://ec.europa.eu/eurostat/statistics-

explained/index.php?title=Marriage_and_divorce_statistics#Fewer_marriages.2C_more_divorces.  
65 Montserrat Pereña Vicente, “El Divorcio Sin Juez En El Derecho Español Y Francés: Entre El Divorcio 

Por Notario Y El Divorcio Por Abogado. Dificultades Teóricas Y Prácticas” (Civil Law Professor, repr., 

Universidad Rey Juan Carlos, 2019), 5-52. 

https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Marriage_and_divorce_statistics#Fewer_marriages.2C_more_divorces
https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Marriage_and_divorce_statistics#Fewer_marriages.2C_more_divorces
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France has reformed a number of procedures with its Law from the 26th of November 

2016 on the Modernisation of Justice in the 21st century (hereafter, J21)66, as it introduces 

a new procedure for the divorces through mutual agreement (in French as ‘Divorce par 

cosentement mutuel’).  

Until 2016, the agreement regulating the consequences of the divorce was subject to the 

approval of the Judge for the Family Affairs (hereafter, JAF)67. The new procedure, which 

remains in force today68, eliminates as a matter of principle the judicial control in cases 

of divorce though mutual agreement69.  

The reasoning behind this legislative reform is to subtract those procedures in which there 

is no disagreement from the judicial purview altogether, on the premise that if there is no 

controversy in the divorce, there is no longer a need for it to go through a judicial 

proceeding70.  

The two spouses, represented by two different lawyers working at different law firms71, 

can thus reach an agreement that establishes the consequences of the divorce. The law 

grants a 15-day reflection period before the agreement is signed. Thereafter, the conven-

tion is signed by the spouses and their lawyers. Finally, a Notary stamps it with the date 

in question, which thereby makes the convention binding for the parties and registers it 

in the notarial minutes72.  

Here, it is important to highlight that the convention forms a private document: it is signed 

by the spouses and their lawyers, but it is not formalized as a public deed. The Notary is 

limited to protocolising it and ascertaining formal issues, i.e., that the agreement contains 

 
66 France, Loi n° 2016-1547 du 18 novembre 2016 de modernisation de la justice du XXIe siècle, JORF 

n°0269 (2016).  
67 Ministère de la Justice, "Réferences Statistiques Justice Année 2018" (repr., Paris: Ministère de la 

Justice, 2019), http://www.justice.gouv.fr/statistiques-10054/references-statistiques-justice-

12837/references-statistiques-justice-32840.html.  
68 Note that this is applicable to procedures from the 1st of January 2017. If the proceedings began before 

2017, the agreement is subject to the approval of the Family Court Judge who, if there are no difficulties, 

grants the divorce. 
69 Romain Boffa, Droit Civil, 3rd ed. (repr., Paris: LGDJ, 2021), 377-419. 
70 Boffa, Droit Civil, 377-419. 
71 Juliette Clerbout, “Halte aux Idées Reçues sur le Divorce par Consentement Mutuel”,   

Https://Julietteclerboutavocat.F, 2020, https://julietteclerboutavocat.fr/halte-aux-idees-recues-sur-le-

divorce-par-consentement-mutuel/.  
72 France, Code Civil (1804), Article 229-1.  

http://www.justice.gouv.fr/statistiques-10054/references-statistiques-justice-12837/references-statistiques-justice-32840.html
http://www.justice.gouv.fr/statistiques-10054/references-statistiques-justice-12837/references-statistiques-justice-32840.html
https://julietteclerboutavocat.fr/halte-aux-idees-recues-sur-le-divorce-par-consentement-mutuel/
https://julietteclerboutavocat.fr/halte-aux-idees-recues-sur-le-divorce-par-consentement-mutuel/
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the essential mentions (those of Article 229-3 FCC), and that the 15-day reflection period 

has been respected73(Article 229-4 FCC).   

1.3.2. Procedure involving children  

The JAF, according to Article 224-2 FCC, can only get involved in the procedure if either 

a child asks to be heard by the Judge or one of the spouses is placed under a protection 

regime. As such, when there is a minor, who has reached a discerning age, and who asks 

to be heard by the Judge, the procedure necessarily turns into a judicial one.  

The parents are responsible, as the aforementioned Article explains, for informing the 

child about its right to be heard by the Judge. However, the obligation to inform the child 

was considered insufficient to ensure that the child has been well informed74. To that end, 

two Decrees (from the 28th December 2016 and the 6th May 2017)7576 have therefore 

established an adequate procedure to ensure that the child is informed of that right. 

Consequently, the solution they found was to include a form that the child has to sign 

stating that he or she has been informed of the right and the consequences of its exercise, 

as well as its decision.  

It is worth mentioning that Article 1144-2 of the FCCP provides an exception for the 

procedure. When the child is not of a discerning age the parents will not have to provide 

the form, which ensures that the child has been informed. This will have to be mentioned, 

however, in the convention77. 

When the child asks to be heard, both parents present a divorce petition78 to the JAF 

competent to rule in the given case. Since there will be a judicial evaluation of the content 

of the agreement, it is no longer necessary for the spouses to be assisted by two different 

lawyers. The petition must include the form where the child has asked to be heard.  

 
73 Pereña Vicente, “El Divorcio Sin Juez En El Derecho Español Y Francés: Entre El Divorcio Por 

Notario Y El Divorcio Por Abogado. Dificultades Teóricas Y Prácticas,” 17. 
74 Note that according to the EU legislation, the Judge is responsible for informing the child, for more 

detail on this see Chapter 1, section 3.  
75 France, Décret n° 2016-1907 du 28 décembre 2016 relatif au divorce prévu à l'article 229-1 du code 

civil et à diverses dispositions en matière successorale, JORF nº0301 (2016). 
76 France, Décret n° 2017-890 du 6 mai 2017 relatif à l'état civil, JORF n°0109 (2017), Article 49.  
77 Jean-Luc Rongé, “Divorce sans Juge et Respect de l’Opinion de l’Enfant”, Journal Du Droit Des 

Jeunes 20171, no. 361-362 (2017): 15-17. 
78 Note that a “petition” here refers to the French word “Requête” which indicates that there is no 

disagreement between the two parties.  
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The Judge will initially audition the child, then the spouses and finally the lawyers. the 

Judge, as a public authority, will verify that consent of the child (but also of the two 

spouses) has been granted freely and in an informed manner. After reviewing the 

convention, the judicial authority will be able to suggest changes in the content. Finally, 

the Judge can decide if the convention is in accordance with the best interest of the child. 

If positive, the convention will receive judicial homologation. If negative, the law offers 

a 6-month period for presenting a new convention.   

Finally, the hearing of the child takes place as it does with contentious procedures. Since 

what the child mentions in the hearing will be taken into account, it is considered to be 

tied to the principle of contrqdiction. Article 338-12 FCCP states that the minutes of the 

hearing will have to be given to the parties. In order to protect the interest of the child, a 

Circular from the 3rd of July 2009 served as a guide to the Décret 2009-572. It developed 

the idea of the minutes, stating amongst other things that they did not have to take a 

particular form (oral or written) and did not have to literally express what the minor had 

said. Additionally, the Judges will only have to include the information that will be 

relevant for the decision79.   

1.4.The case of Spain 

1.4.1. The procedure without children 

In 2015, the divorce through mutual agreements suffered a radical change of procedure 

in Spain with the Law 15/2015, from the 2nd of July 2015, regulating the Voluntary 

Jurisdiction80 (hereafter, the Law of the JV). It isn’t a surprise that the reform came in a 

relatively similar conceptual framework as the non-judicial divorces seen in Latin 

America, especially in Cuba, but also Colombia, Ecuador, Brazil and Peru81.  

The divorce introduced by the aforementioned law concerns the divorce through mutual 

agreement when the couple doesn’t have children under the age of 18. Therefore, when 

there are no minors the spouses may agree to their divorce through the formulation of a 

regulatory agreement before the Judicial Secretary or in a public deed before a Notary82.  

 
79 Susin Carrasco, “La Audiencia Del Menor En Derecho Comparado,” 135-142. 
80 Spain, Ley 15/2015, de 2 de julio, de la Jurisdicción Voluntaria, BOE nº158 (2015).  
81 Pereña Vicente, “El Divorcio Sin Juez En El Derecho Español Y Francés: Entre El Divorcio Por 

Notario Y El Divorcio Por Abogado. Dificultades Teóricas Y Prácticas,” 8. 
82 Spain, Real Decreto de 24 de julio de 1889 por el que se publica el Código Civil, La Gaceta de Madrid 

nº206 (1889), paragraph nº11 of the preamble. 
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1.4.2. The procedure with children  

The divorce through mutual agreement when there are children must necessarily take 

place before a Judge. The spouses draft a regulatory agreement in which they establish 

the consequences of the divorce. Both the drafting of the agreement and the representation 

before court is done with the mandatory assistance of a lawyer. It is relevant to note that 

there is no obligation to be assisted by two different lawyers83.  

After the ratification of the petition from both spouses, the Judge will obtain a report from 

the Public Prosecutor on the terms of the agreement regarding the children. In practice, it 

is here where most of the times, clauses of the convention are highlighted for being in 

contradiction with the best interest of the child84.  

Also, the Judge will hear the minor if considered to be mature enough when deemed 

necessary ex officio or at the request of the Prosecutor, parties or members of the Judicial 

Technical Team or the minor himself85. As mentioned above, the concept of maturity 

remains an open notion which is problematic for the ages from 9 to 11 (since from 12 

years old the child is necessarily considered to have enough Judgement).  

The Judge, according to Article 777.7 SCCP, has the power to not homologate the 

convention drafted by the parents. In those cases where it does not, the Judge gives the 

parties 10 days to change the controversial clauses. If these are left unmodified, then they 

are not included in the final convention homologated by the Judge. Most of the clauses 

that become problematic concerning children are related to the maintenance allowance86, 

especially when it has not been quantified in the convention87.   

The reform, however, did not strictly change the procedure for couples with children. 

Where the Law of the JV has had more of an impact is the way in which the hearing of 

the child has to take place. This has opened a debate in the juridical spheres, reaching the 

Spanish Constitutional Court in 2018.  

Article 18.4 indicates that detailed minutes of the exploration (here related to the hearing) 

are to be released and, whenever possible, the hearing is to be recorded on audio-visual 

 
83 Pereña Vicente, “El Divorcio Sin Juez En El Derecho Español Y Francés: Entre El Divorcio Por 

Notario Y El Divorcio Por Abogado. Dificultades Teóricas Y Prácticas,” 34. 
84 Abel Lluch, interview. 
85 Spain, Ley 1/2000, de 7 de enero, de Enjuiciamiento Civil, BOE nº7 (2000), Article 777.5. 
86 Note that this refers to the Spanish term “Pensión por alimentos”.   
87 Abel Lluch, interview.  
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media. This provision is quite significant since, according to Honourable Magistrate-

Judge Abel, it could infringe the right to privacy (granted by Article 16.1 CRC and 4.1 

OLLPM), which is nothing other than a manifestation of the best interest of the child 

(Article 3.1 CRC)88. This Article has divided the doctrine amongst two groups89.  

On the one hand, there are those who consider that the result of the hearing is directed to 

none one else but the court, and that the nullity of the proceedings cannot be based on the 

parties not having access to the records of the minor’s hearing. In their view, it is not a 

valid claim that provides grounds for an appeal based on errors in the assessment of the 

evidence.  

On the other hand, there are those who consider it necessary to transfer the minutes and, 

if possible, the recording of the hearing to the parties in order to accommodate the right 

of defence. The minutes have to be taken into account since they have served to establish 

the conviction and judicial decision, as it is stated in the motivation of the sentence90.  

On this particular issue that the Article raises, Honourable Magistrate-Judge Abel 

formulated a question of unconstitutionality before the Constitutional Court on the 

grounds that it could violate Article 18.1 of the Spanish constitution on the privacy of the 

minor, as a manifestation of the best interest of the child (Question of unconstitutionality 

nº 3442-2018).  

The constitutional court issued its ruling on May 9th, 2019 (resolution nº64/2019), which 

concluded the following91 according to Honourable Magistrate-Judge Abel:  

(a) The aforementioned Article poses a collision between the rights of the minor to 

participate in the judicial procedure and its privacy, the procedural rights of the parties, 

who hypothetically may have interests opposed to those of the minor; 

(b) The protection of the right to privacy of the minor takes place before the drafting of 

the minutes of the hearing by the Judge or Judicial Secretary. That is, it must happen 

at the time of the hearing; 

(c)  For the protection to be effective, the Judge or the Judicial Secretary must ensure that 

the hearing is held behind closed doors; 

 
88 Xavier Abel Lluch, “La Confidencialidad De La Audiencia Del Menor”, in La Audiencia Del Menor 

En Los Procesos De Familia, 1st ed. (repr., Madrid: Sepin, 2019), 80-85. 
89 Abel Lluch, “La Confidencialidad De La Audiencia Del Menor,” 81. 
90 Abel Lluch, “La Confidencialidad De La Audiencia Del Menor,” 81-82. 
91 Abel Lluch, “La Confidencialidad De La Audiencia Del Menor,” 82-85. 
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(d)  For the protection of the minor’s rights to be effective, the Judge and the Judicial 

Secretary must ensure that the minor’s statements are necessary for the investigation 

of the controversial facts and circumstances. This means limiting or circumscribing 

the content of the hearing, so that it does only contains those statements that are 

related to the object of the judicial decision; 

(e) The intervention of the Public Prosecutor must reinforce this protective function of 

the minor's privacy. It can be understood from the sentence that the prosecutor must 

be present at the hearing and actively intervene in it; 

(f) The record must contain no more than those statements of the minor that are essential 

and relevant for the adjudication of the case.  Together with the idea that it should be 

done behind closed doors: it guarantees that the incidence on the minor's privacy is 

very low. It is about the application of the principle of data minimisation; 

(g) Due to the requirements of the principle of contradiction, the minutes must be given 

to the parties so that they can make allegations. This would allow the minor’s right to 

privacy and the right to defence to be reconciled.  

To recapitulate, the ruling states that the crucial moment to guarantee the right of 

participation and the privacy of the minor are triggered at an earlier moment, in the 

development of the act of which said document attests, that is, the hearing. It is in the 

celebration of the hearing that the rights are safeguarded by ensuring that the minor's 

manifestations are limited to those necessary for the investigation of the controversial 

facts and circumstances, so that the exploration only looks at those questions that are 

strictly related to the object of the file. 

At the end of the personal interview with Honourable Magistrate-Judge Abel, he 

discussed the aftermath of the reforms in the past six years where it has been in force. He 

explained how one of his original concerns was the ways in which the child’s knowledge 

about the recording could affect its openness and honesty. According to his personal 

experience, however, this has proven far less of an issue than he had anticipated. He 

believes that the child, in most cases, is no less honest when it is aware of the fact that it 

is being recorded. This being said, he considers the ‘Protocolo de Acogida’ (hosting 

protocol) to be of utmost importance, which refers to the all necessary steps before the 

hearing, i.e., how to introduce the people who will be present in the meeting92.  

 
92 Abel Lluch, interview. 
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2. THE OUTCOMES OF THESE NEW DIVORCE PROCEDURES  

After having looked at the different divorce procedures aiming for de-judicialisation, it is 

important to provide some data on to illustrate their outcomes. A substantial difference 

between the two legal experiences lies in the nature of the divorce through mutual 

agreement, as exemplified with the data that is provided below.  

In France, the information on divorces made available by the Ministry of Justice does not 

include the divorces ‘par acte d’avocat’ given its private nature. Consequently, the only 

way to estimate how many of those divorces took place, is to look at the reduction of the 

total divorce figures.  

Contrary to this, the Spanish National Institute of Statistics (hereafter, INE) provides data 

on both judicial and non-judicial divorces. The reason for that is that the de-judicialisation 

of the divorce has not meant the privatisation of the divorce. Consequently, it is possible 

to analyse the different resolutions for divorce cases through mutual agreement.  

2.1.The case of France: a staggering decrease in judicial divorces 

In 2016 before the reform was applicable, 50,2% of the total divorces were divorces 

through mutual agreement (85.862 divorces), the other half being almost exclusively 

contentious divorces9394.  

By the year 2019, the second year of the application of the law J21, only 191 divorces 

through mutual agreement were taken in front of a Judge, accounting for a 0,21% of the 

total divorces9596, as it can be seen in the following graph97:  

Figure 2. Number of Divorces by their nature (2014-2019).  

 
93 Ministère de la Justice, “Réferences Statistiques Justice Année 2018.”  
94 Ministère de la Justice, “Réferences Statistiques Justice” (repr., Paris: Ministère de la Justice, 2020), 

http://www.justice.gouv.fr/statistiques-10054/references-statistiques-justice-12837/.  
95 Ministère de la Justice, “Réferences Statistiques Justice Année 2018.” 
96 Ministère de la Justice, “Réferences Statistiques Justice Année 2019.”  
97 For more information on this, see Annex II.  

http://www.justice.gouv.fr/statistiques-10054/references-statistiques-justice-12837/
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Source: Author’s creation with data from the ‘Références Statistiques Justice’ – 2018 and 2019.  

It is relatively intuitive to see that the reforms of the law J21 have had the desired result 

of cutting by half the total amount of judicial procedures concerning divorces thanks to 

the drastic reduction of divorces through mutual agreement that are taken before a Judge.  

Starting from the 85.862 divorces through mutual agreement in 2016, it could be estima-

ted with the data provided by the INSEE98 on the composition of households that around 

half of those divorces involved children. In all such cases involving children, an 

approximate 40.00099 , the convention regulating the consequences of the divorce (such 

as the custody regime) was not reviewed by a Judge nor by a public authority with the 

powers to oversee that the principle of the best interest of the child is indeed respected.  

Leaving aside the cases in which the child clearly did not have a discerning age, it is quite 

possible that for a non-negligible number of divorces the child either was not considered 

by the parents to have a discerning age, or the child decided not to exercise its right given 

the information given to him or her. The outcome, however, is the same in both cases: no 

oversight of this procedure by a public authority was exercised in order to ensure that the 

rights of the minor are being respected at all times.  

 
98 INSEE, “Ménages, Couples Et Familles”, France, Portrait Social (Édition 2020) (repr., INSEE, 2021), 

https://www.insee.fr/fr/statistiques/4797576?sommaire=4928952.  
99 Note that this figure tries to find an approximation of the number of divorces that would include 

children, being the final approximation a rather conservative figure.  

https://www.insee.fr/fr/statistiques/4797576?sommaire=4928952
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Finally, it is interesting to note that divorce procedures have become longer with the new 

reforms, doubling for the period 2015-2019, As it is shown in the table below100.  

Table 1. Average time of the judicial procedure for Mutually agreed divorces in months (2015-2019) 

Source: Author’s creation with data from the ‘Références Statistiques Justice’ – 2019.  

2.2.The case of Spain: a moderate decrease in judicial divorces 

Before July 2015, all divorces through mutual agreement were judicial. Since then, the 

mutually agreed divorces where there are no children or adults under a protection regime 

can be formalised before a Judicial Secretary or a Notary.  

According to the figures provided by the INE101, around 75%-80% of the divorces are 

mutually agreed upon. In the year 2019, for instance, there were 91.645 divorces in Spain 

and 72.298 of those were mutually agreed.  

Most importantly, approximately half of the mutually agreed divorces since the reform 

do not go through a Judge anymore. Alternatively, for a third of the total divorces in Spain, 

the spouses do not have to see a Judge. 

As shown in the graph bellow, the total non-contentious divorcees have remained 

constant over this period. But since the new procedure has been put in place, the divorce 

through mutual agreement has divided its resolutions amongst judicial sentences and 

public deeds or decrees.  

 
100 For more information on this, see Annex II. 
101 INEE, “Estadística De Nulidades, Separaciones Y Divorcios. Año 2019”, 2021, 

https://www.ine.es/dyngs/INEbase/es/operacion.htm?c=estadistica_C&cid=1254736176798&menu=ultiD

atos&idp=1254735573206.  

Divorce through Mutual Agreement 2015 2016 2017 2018 2019 

Average time of the procedure  

(in months)  
13,5 13,7 18,7 25,8 26,1 

https://www.ine.es/dyngs/INEbase/es/operacion.htm?c=estadistica_C&cid=1254736176798&menu=ultiDatos&idp=1254735573206
https://www.ine.es/dyngs/INEbase/es/operacion.htm?c=estadistica_C&cid=1254736176798&menu=ultiDatos&idp=1254735573206
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Figure 3. Number of Divorces by the type of resolution (2015-2019) 

Source: Author’s creation with data from the INE – 2015 to 2019.  

It can be concluded that the reform has lightened the procedure for a third of the couples: 

those who qualify for the divorce before a Notary or Judicial Secretary. Also, it has had 

no effect on another third, those who divorced without a mutual agreement. Finally, it has 

maintained the judicial procedure for mutually agreed divorces involving children. In 

these cases, the spouses agree to divorce and draft a convention, the necessary inter-

vention of the Judge and the Public Prosecutor. They will ensure that the convention 

protects the best interest of the child and will hear the child, when applicable. To illustrate 

this, in 2019, a Judge ensured the protection of children in 38.927 cases of divorce through 

mutual agreement. 

 

CHAPTER III. CONSEQUENCES OF THE REFORMS: REGRESSION IN 

CHILDREN’S RIGHTS? 

In Chapter I, this dissertation outlined the well-established rights of children as well as 

their incorporation in the French and Spanish legal systems. In Chapter II, the new 

procedures concerning mutually agreed divorces were reviewed and discussed, with 

special emphasis on how these altered the rights of children. This third and final chapter 

therefore draws on the previous legal concepts in order to assess whether there has been 

a regression in the rights of children, and if so, why this is the case.   
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1. THE NATURE OF THE DIVORCES: PRIVATE OR PUBLIC 

To begin with, one of the initial differences between the non-judicial divorces in both 

countries is their nature. Most legal scholars in France believe that the divorce ‘par acte 

d’avocat’ is indeed a contract 102 . For some authors, it can even be considered a 

termination agreement as regulated in Article 1101 FCC103.  Since the Notary is only 

meant to ensure compliance with the formal requirements of the divorce procedures, this 

leaves aside the material aspects of the divorce itself. The possibility for a public deed is 

excluded, and as such does not allow for public intervention. In other words, as Beininger 

points out with his famous line ‘who declares the divorce? No one’ 104 , the public 

intervention in this divorce is inexistent.  

The idea that a divorce can be a private matter – in the sense that there is no room left for 

the intervention of public authorities – does not come without consequences. As former 

president of the National Bar Council, Maître Paul Albert Weins, states: “The parties’ 

agreement is one thing, but a divorce is not a real estate transaction. In a couple, there is 

always a dominant person and a dominated one. And even in the event of a divorce 

through mutual agreement, there is always one who asks and another who accepts. […] 

Let's not confuse things: Divorce is not a contract "105.  

This also applies to children, whose protection is undermined as a consequence of this 

“privatisation” of the divorce. As explained in section 2.1 of Chapter II, while the 

possibility of making the divorce public still exist since the child can ask for it, only 192 

divorces through mutual agreement in France for the year 2019 were made public. 

In Spain, the situation is clearly different. First, because in those cases where there are 

children involved, a mutually agreed divorce will necessarily go before a Judge, so as to 

ensure the judicial protection of the interests at stake. Second, because the Notary is 

always meant to ensure compliance with the material aspects of the divorce as well as the 

 
102 Pereña Vicente, “El Divorcio Sin Juez En El Derecho Español Y Francés: Entre El Divorcio Por 

Notario Y El Divorcio Por Abogado. Dificultades Teóricas Y Prácticas,” 13. 
103 Pereña Vicente, “El Divorcio Sin Juez En El Derecho Español Y Francés: Entre El Divorcio Por 

Notario Y El Divorcio Por Abogado. Dificultades Teóricas Y Prácticas,” 13. 
104 Pereña Vicente, “El Divorcio Sin Juez En El Derecho Español Y Francés: Entre El Divorcio Por 

Notario Y El Divorcio Por Abogado. Dificultades Teóricas Y Prácticas,” 14. 
105 Union Nationale des Associations Familiales, “L’UNAF Auditionnée sur le Divorce par Consentement 

Mutuel”, 2016. 
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formal requirements of the divorce procedure, even in those cases where there are no 

minors involved. Finally, as some authors point out, a private contract cannot change the 

marital status of a person (as part of their ‘estado civil’) 106, which is unalterable for the 

parties.  

Contractualising the divorce means leaving behind the most vulnerable, let it be the 

dominated party in the relationship or the child itself. Completely eliminating any sort of 

oversight from authorities implies a regression in the rights of children.  

 

2. NEW ROLES: THE JUDGE, THE NOTARY AND THE LAWYER 

The non-judicial divorces in France and Spain have meant an increased involvement of 

other figures such as the Notary and the Lawyer. Having said this, these figures have not 

been given the same responsibilities, as it will be explained below.  

2.1.The Judge 

In France, the Judge has traditionally been the person in charge of ensuring the protection 

for the rights of minors107.  

On the one hand, the Judge ensures the respect for the best interest of the child. The JAF 

exercises control over the conformity of the divorce agreement with the best interest of 

the child in mind. The JAF can also, if certain clauses of the divorce agreement appear to 

contradict the best interest of the minor, have these clauses deleted or amended108. 

On the other hand, the Judge ensures the compliance with the right of participation, in the 

form of information. As explained in section 1.3.2 of Chapter II, Article 388-1 FCC stated 

the responsibility of the Judge for ensuring that the minor has been informed of its right 

to be heard and to be assisted by a lawyer. Also, the Judge remained the authority 

responsible for deciding whether the child has reached the discerning age. This relates to 

the Circular from the Chancellery of March 3 1993 which stated that the Judge, on a case-

 
106 Pereña Vicente, “El Divorcio Sin Juez En El Derecho Español Y Francés: Entre El Divorcio Por 

Notario Y El Divorcio Por Abogado. Dificultades Teóricas Y Prácticas,” 19. 
107 Susin Carrasco, “La Audiencia Del Menor En Derecho Comparado,” 135-142. 
108 Blandine Mallevaey, “L’Intérêt De L’Enfant Et La Réforme Du Divorce Par Consentement Mutuel”, 

Petites Affiches - Le Quotidien Juridique 406, no. 129 (2017): 6-16, https://www.actu-

juridique.fr/civil/personnes-famille/linteret-de-lenfant-et-la-reforme-du-divorce-par-consentement-

mutuel/.  

https://www.actu-juridique.fr/civil/personnes-famille/linteret-de-lenfant-et-la-reforme-du-divorce-par-consentement-mutuel/
https://www.actu-juridique.fr/civil/personnes-famille/linteret-de-lenfant-et-la-reforme-du-divorce-par-consentement-mutuel/
https://www.actu-juridique.fr/civil/personnes-famille/linteret-de-lenfant-et-la-reforme-du-divorce-par-consentement-mutuel/
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by-case basis, must take into account different criteria such as age, maturity, and degree 

of understanding to assess whether the minor is discerning and therefore has to be heard109.  

In this sense, the legislative shift has been denounced by many associations, such as the 

UNAF, given ‘the impossibility for a Judge to verify the child's situation’, which in their 

view ‘constitutes an undeniable regression in taking [the child’s] best interests into 

account’110. Now that the Judge is no longer part of the process, the French legislation 

has had to bring in other professionals to replace the role of the Judge.  

In Spain, on the other hand, the judicial changes have not altered the prerogatives that the 

Judges hold in the mutually agreed divorces when there are children involved. Quite the 

opposite is true, in fact, for Spain maintains a double layer protection. When there is a 

mutually agreed divorce the convention is first sent to the Public Prosecutor who will 

issue a report reviewing the agreement for those aspects affecting children, and then it is 

reviewed by the Judge who will choose whether or not to homologate the conventions, 

according to the procedures explained in section 1.4.2 of Chapter II.  

2.2.The Notary 

Concerning divorce procedures through mutual agreement in France, the Notary is simply 

entrusted with the mission of receiving the acts, of verifying that the information has been 

transmitted to the child through the signed form, and of certifying that the parties have 

respected the 15-day reflection period111. 

Although some safeguards have been put in place to ensure the expression of the opinion 

of the child, i.e., the form to request a hearing before the Judge, it must be said that the 

guarantees are in decline. The main issue, perhaps, is that the planned verifications in the 

context of legal proceedings do not extend to these mutual agreement divorce procedures 

because the Notary is not vested with the investigative power given to the Judge by the 

final paragraph of Article 388-1112. 

 
109 Mallevaey, “La Parole de l’Enfant en Justice,” 117-129. 
110 Union Nationale des Associations Familiales, “L’UNAF Auditionnée Sur Le Divorce Par 

Consentement Mutuel”, 2016. 
111 Rongé, “Divorce sans Juge et Respect de l’Opinion de l’Enfant,” 15-17. 
112 Rongé, “Divorce sans Juge et Respect de l’Opinion de l’Enfant,” 15-17. 
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In other words, the Notary is given but a formal role, and has no power to oppose the 

filing in the notarial minutes of a divorce agreement which he considers deficient when it 

comes to safeguarding the interests of the child113.  

Granted, the Notary does not have any such powers in Spain when it comes to mutually 

agreed divorces with children. However, it is important to highlight that the Notary does 

conduct a formal and material review in those cases where there are no minors involved. 

As a matter of fact, if the Notary considers that the agreement could prove harmful or 

seriously detrimental to either spouse or the older if not emancipated children, he or she 

will terminate the procedure and the spouses will have to go before the Judge. As such, 

the material protection is extended even beyond the cases in which minors are involved 

in Spain114.  

2.3.The lawyer 

Perhaps the most surprising feature of these new divorce procedures is the role given to 

the lawyers. As the Minister of Justice put it, ‘the Notary does not replace the Judge: he 

does not control the consent of parties or the balance of the agreement, these missions 

being performed by lawyers’115.  

In France, the lawyers (one for each spouse) are now in charge of the verification of the 

content of the convention. On this point, the Conseil National des Barreaux aux Avocat 

issued an important guideline to clarify who exactly is responsible for ensuring that the 

child has been given the information, although it creates a paradox as Rongé points out116. 

On the one hand, it sets out that ‘lawyers are required to ensure: […] that the children 

have been properly informed by the parents of their right to be heard’. On the other hand, 

it stipulates that ‘if the child has no discernment, parents holding parental authority are 

the most able to appreciate it, especially for a young child, and the convention will have 

to indicate this as the reason why the information was not given to the child’.  

Although the question of information and discernment will be discussed in the following 

sections, it seems quite contradictory to state that children are protected because the 

 
113 Blandine Mallevaey, “L’Intérêt De L’Enfant Et La Réforme Du Divorce Par Consentement Mutuel,” 

6-16. 
114 Spain, Real Decreto de 24 de julio de 1889 por el que se publica el Código Civil, La Gaceta de Madrid 

nº206 (1889), Article 90.2. 
115 Communiqué de presse du Garde des sceaux, “Entrée En Vigueur De La Réforme Du Divorce Par 

Consentement Mutuel Au 1Er Janvier #J21”, 2016. 
116 Rongé, “Divorce sans Juge et Respect de l’Opinion de l’Enfant,” 15-17. 
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lawyers make sure that they receive the information, when parents are the ones who 

decide if the child lacks discernment, and therefore in fine the ones who decide if the 

children will receive the information. 

These final cases create a paradox in which the lawyers – who have no say in the 

discerning age – are meant to but cannot oversee the protection of the rights of children 

if the parents decide not to inform the child.  

Apart from this, two basic concerns need to be raised.  The first one is that lawyers, unlike 

Judges, have a mandate from their clients. Therefore, they are necessarily partisans and 

cannot be made responsible for ‘the balance of the agreement’. The second one is that if 

the lawyers consider that the agreement does not sufficiently respect the best interest of 

the child, they can notify it to the spouses. But if the spouses then refuse to change the 

divorce agreement, their lawyers have no other means at their disposal to compel them to 

do so117.    

As a final remark, lawyers assist in the drafting of the convention in Spain, but the 

responsibility for ensuring that the rights of the minors are being respected is not in their 

hands but in those of the Public Prosecutor and especially the Judge.  

 

3. THE DISCETNING AGE 

Both countries have traditionally understood that the Judge, on a case-by-case basis, 

decides when the child has the right to participation. Denying the right to be heard, for 

instance, on the basis of a lack of discernment has to be specially reasoned.   

Only the child that is capable of discernment will be able to participate in the procedures 

that affect him or her according to the Convention as well as the respective national 

legislations. Therefore, deciding which of the children are discerning is a delicate task.  

3.1.Who should decide?  

In Spain, all children from the age of 12 are presumed to discern, and therefore, will be 

entitled to the right to participate and be heard by the Judge when his or her parents are 

divorcing. 

 
117 Mallevaey, “L’Intérêt de l’Enfant et la Réforme du Divorce par Consentement Mutuel,” 6-16. 
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In France, no minimum age applies today. This is particularly important since in mutually 

agreed divorces the parents decide whether they consider their child to discern or not. 

Depending on whether or not the minor is considered to have discernment, the parents 

will then have to present the form along with the divorce agreement to the Notary. 

Although it is true that the parents, as legal guardians, are those who know the child best, 

it is also true that: i) the parents are affected by their own decision of considering the child 

of a discerning age, and have incentives not to judicialise their divorce, ii) there are no 

effective means to verify that the parents are properly evaluating and informing the child 

when applicable.  

Concerning the first point, the parents clearly have incentives not to consider the child as 

having discernment. If they do, the procedure that might have lasted about 3 weeks 

(according to the promise of the Ministry of justice) might last several months118119. The 

cost of the divorce, which at first only involves minimal legal fees such as the cost of the 

two lawyers, will clearly increase by having to pay the cost of the judicial process. A 

situation in which the convention does not sufficiently protect the best interest of the child 

but is practical for the parents, can also be imagined, and here there will also be an 

incentive to avoid a judicial review of the divorce agreement as much as possible. 

Concerning the second point, insofar as neither the law nor the case law sets an age for 

discernment in France, the decision to submit the form for the child's signature is at the 

sole discretion of the parents. Particularly when the children are at an ‘intermediate age’, 

before puberty, this decision is based on a completely subjective criterion that should not 

be left to the determination of the parents120.  

3.2.What are the consequences?  

Deciding who is entitled to the right of participation has important consequences. The 

differences in the regulations of the two countries are also visible in the consequences of 

the decision taken by the parents or the Judge.  

3.2.1. Protected in Spain 

 
118 Communiqué de presse du Garde des sceaux, “Entrée En Vigueur De La Réforme Du Divorce Par 

Consentement Mutuel Au 1Er Janvier #J21.” 
119 Note that this information derives from Table 1. For the year 2019, the judicial procedures for the 

divorces through mutual agreement lasted, on average 26 months.  
120 Mallevaey, “L’Intérêt de l’Enfant et la Réforme du Divorce par Consentement Mutuel,” 6-16. 
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When the procedure is judicial, the Judge can decide that the minor should not be heard 

if they lack discernment, protecting their best interest. A child that is not heard, and whose 

opinions are therefore not taken into account, needs special protection of its best interest. 

For that matter, Spain has the aforementioned two-layer protection system ensuring that 

both the Public Prosecutor and the Judge will verify that the convention is in the best 

interest of the child. In other words, the consequence of the Judge deciding whether the 

child should not be heard will have to be founded on specially reasons and, in any case, 

the Judge and the Public Prosecutor will safeguard the best interest of the child.  

As such, the Spanish legal corpus provides a large number of guarantees. In this sense, 

there can be no mutually agreed divorce convention in Spain that is not validated by both 

the Public Prosecutor and the Judge in terms of the best interest of the child, no matter its 

age. This is in line with the European Convention on the Exercise of Children's Rights, 

and the idea established in its Article 2 that the best interest of the child will prevail over 

any other legitimate interest.  

3.2.2. Unprotected in France 

France, on the contrary, has created a paradox in which the most vulnerable children are 

the least protected. When there are doubts concerning the discernment it can be said that 

the lack of discernment may result from the observation that the child is subjected to 

pressure from his parents, concluding that the child suffers a double penalty: being subject 

to the parental conflict, and not being able to express himself before an independent third 

party, essentially the Judge. As Mallevaey put it, the child is ‘manipulated and reduced 

to silence’121.  

If the child is rightfully considered to lack discernment, there is no public authority that 

can assess if this convention protects enough the best interest of the child. Unsurprisingly, 

the constitutionality of this provision was questioned by several Parliament represent-

tatives who took it to the Conseil Constitutionnel. Amongst other things, they argued that 

by linking the judicial procedure to the discerning age, the children considered by the 

parents not to discern would be subject to an unequal treatment compared to the children 

whose parents did not divorce through mutual agreement.  

 
121 Mallevaey, “L’Intérêt de l’Enfant et la Réforme du Divorce par Consentement Mutuel” 6-16. 
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The Conseil Constitutionnel answered in the ‘Décision n° 2016-739 DC du 17 Novembre 

2016’ that the difference in treatment was justified by a different situation.  The high court 

also argued that the children had the protection granted on the basis of civil law.  

Indeed, it is true that by virtue of Article 371-1 FCC, ‘parental authority is a set of rights 

and duties having as its final objective the interests of the child’ and it requires parents to 

involve ‘the child in decisions which concern him, according to its age and degree of 

maturity’. As the Conseil puts it, ‘parents are, under civil law, the primary protectors of 

their child’s interests. The difference in treatment established is therefore not a difference 

between the absence of any protection and judicial protection, but between the civil law 

protection based on the principle of parental authority and the additional protection 

conferred by the hearing of the minor and the examination by the Judge of the conformity 

of the divorce agreement with the interests of the minor’122. 

The protection of the most vulnerable children in divorce cases is of utmost importance. 

For that matter, numerous authors like Matin coincide that the Décision is at least arguable, 

and believe that ‘appearing before the Judge therefore seems to be essential in order to 

preserve the best interests of the child’123. What is clear, however, is that they will not 

benefit from the ‘additional protection’ that the most vulnerable seem to need the most.  

 

4. FOR THOSE WITH A CLEAR DISCERNING AGE 

4.1.The information  

This case has already been mentioned earlier in this Chapter. When there is a Judge in the 

procedure, there is no need to further verify that the rights of the minor are being respected. 

This is the case in Spain for all mutually agreed divorces and the contentious divorces in 

France: The Judge is responsible for ensuring that the child has been informed124. 

 
122 Conseil Constitutionnel, “Commentaire Décision N° 2016-739 DC Du 17 Novembre 2016” (repr., 

Conseil Constitutionnel, 2016), 14-18. 
123 Julie Martin, “L’Intérêt de l’Enfant dans le Divorce Conventionnel” (Masters, repr., Université Paris 

Sud, 2021), 17-20. 
124 Mercè Caso Señal and Eva Atares García, “Protocolo De Acogida Del Menor En La Audiencia - El 

Derecho De Información Del Menor”, in La Audiencia Del Menor En Los Procesos De Familia, 1st ed. 

(repr., Madrid: Sepin, 2019), 35-16. 



33 

 

For the French cases where the divorce is non-judicial, the current text does not designate 

any public authority responsible for verifying that the child is fully informed as the 

Défenseur des droits pointed out125.  

It seems ‘unreasonable to imagine that a minor could truly understand the consequences 

that his request for a hearing would have, in terms of the judicialisation of the procedure, 

unless he was informed by his parents’. If parents fear their divorce becoming judicial, 

fully informing him would involve a significant risk126.  

Although lawyers have been assigned the responsibility to verify that the child has 

received the information, it is questionable whether the lawyers have the means, let alone 

the expertise, to be able to assess whether the child is fully aware of the decision and its 

consequences.  

Finally, it is not unimaginable to see parents misuse the responsibility they have been 

given and, for example, telling the child how uncomfortable the hearing would be for him 

or her127. Given the intimidating nature of the hearing for the child, as Arch explains, very 

subtle comments on this regard can have a large impact on the decision, including on 

older children128.  

This raises notable concerns on the suitability of this transfer of responsibility and the 

possible ways to ensure that the child can decide to be heard if it wants to. Additionally, 

it is questionable whether these provisions – or better said lack thereof – are in line with 

Article 6 of the European Convention on the Exercise of Children's Rights129.  

4.2.The responsibility  

Perhaps one of the most discomforting innovations of the French legislator has been the 

overwhelming responsibility given to children to decide if the divorce of their parents 

ends up being a judicial one. This might put them in a tremendously difficult position 

 
125 Le Défenseur des droits, “Le Défenseur des Droits Alerte sur la Proposition de Réforme du Divorce 

par Consentement Mutuel sans Saisine du Juge au Détriment de l’Intérêt Supérieur de l’Enfant”, 2016. 
126 Mallevaey, “L’Intérêt de l’Enfant et la Réforme du Divorce par Consentement Mutuel,” 6-16. 
127 Mallevaey, “L’Intérêt de l’Enfant et la Réforme du Divorce par Consentement Mutuel,” 6-16. 
128 Mila Arch Marín, “Protocolo De Acogida Del Menor En La Audiencia”, in La Audiencia Del Menor 

En Los Procesos De Familia, 1st ed. (repr., Madrid: Sepin, 2019), 31-35. 
128 Le Défenseur des droits, “Le Défenseur des Droits Alerte sur la Proposition de Réforme du Divorce 

par Consentement Mutuel sans Saisine du Juge au Détriment de l’Intérêt Supérieur de l’Enfant.” 
129 Note that this establishes that ‘the judicial authority must also ensure that children of sufficient 

understanding have been provided with all relevant information’.  
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where they end up having to choose between their own preferences and the expectations 

of their parents 

One can imagine a situation where an 11-year-old child has been informed by her parents 

of her rights. She knows that if she asks to be heard before the Judge, the procedure will 

take longer. Furthermore, she has overheard her parents complain about how expensive 

the consequences of her decision would be and, most importantly, she fears that it would 

create more conflict within the family, which she obviously wishes to avoid. In addition 

to all of this, she might be intimidated by the idea of talking to a Judge who might ask 

questions that could alter a fragile equilibrium. No matter how well intentioned the 

parents are, and how well informed she is, it is difficult to imagine her asking to be heard 

even if she has a lot of things to say.  

The responsibility to choose, that is, to alter the status quo of a family rupture, is not to 

be left in the hands of children, who in the best scenarios will be brave enough to accept 

the consequences of their decision, and in the worse scenarios, start a parental conflict or 

be denied a basic right.  

 

5. THE HEARING OF THE CHILD: ITS CONFIDENTIALITY 

This is perhaps the only point where the Spanish legislation has a less protective regime 

than the French one. Both countries consider that when the hearing of the child takes 

place and could affect the decision of the Judge, the procedural rights of the spouses 

related to their judicial defence have to be respected. This means allowing the parties to 

have access to the content of the hearing relevant for the decision of the Judge. However, 

there is a wide spectrum concerning how the content is given to the parents, ranging from 

an oral conclusion to a video recording of the entire hearing.  

To recall what has previously been explained, the French legal provisions concerning the 

hearing do not impose a format for the minutes (it can be oral or written) and allow them 

to only include the information relevant the decision130. The Spanish legal provisions in 

the non-contentious cases, make it mandatory to have detailed minutes of the hearing and 

where possible, to record it131.   

 
130 Susin Carrasco, “La Audiencia Del Menor En Derecho Comparado,” 135-142. 
131 Spain, Ley 15/2015, de 2 de julio, de la Jurisdicción Voluntaria, BOE nº158 (2015), Article 18.5.  
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The respect for the best interest of the child (in relation to their privacy) is questioned by 

this provision as some authors have highlighted. As mentioned before, the Constitutional 

Court ruled against the objections raised by Honourable Magistrate-Judge Abel but left 

some questions open.  

On the one hand, the ruling of the Constitutional Court states that the minutes will 

‘include the relevant manifestations of the child essential for being significant and 

therefore strictly relevant for the decision of the file’, in apparent contradiction with 

Article 18 of the Law of the JV. This interpretation is closer to the French solution, which 

selects the important information132.  

On the other hand, doubts persists as to whether the best interest of the child remains a 

prevailing principle over other legitimate interest (see Article 2 of the OLLPM). Here 

there are two rights in collision: the child’s privacy and the right to defence, and the 

Constitutional Court seems to favour the second133.  

As previously mentioned, though, a thorough hosting protocol can ensure a more 

successful exercise of the right to be heard since it defines the prior steps before the 

hearing take place. This includes how the child is received and by whom, how the Judge 

is introduced, and even what he or she is wearing. Taking care of all these details will 

increase the chances of the child feeling comfortable, and therefore, being able to exercise 

its rights to the fullest extent134.  

 

CONCLUSIONS  

First. The way in which children are perceived in society has largely changed in the 

recent history. From being considered property, later objects of protection, and finally 

subjects of the law.   

Second. The paradigm shift happens with the CRC (1989), a comprehensive, almost 

universal Human Rights treaty establishing the basis for this new conception of children 

and their legal framework. The Convention is a legally binding treaty which France and 

 
132 Abel Lluch, “La Confidencialidad De La Audiencia Del Menor,” 81-82. 
133 Abel Lluch, “La Confidencialidad De La Audiencia Del Menor,” 81-85. 
134 Abel Lluch, interview. 
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Spain have signed and ratified. Regardless of its mandatory nature, the states remain the 

responsible actors to comply with the provisions.  

Third. Articles 3.1 and 12 might be considered some of the basic pillars of the CRC, and 

especially relevant to civil law procedures135. The former establishes the best interest of 

the child as a primary consideration in all actions concerning children. The latter 

establishes the children’s right to participation when capable of discernment. This entails 

the general right for them to freely express their views on all matters affecting them, 

including those matters that are taken up in judicial proceedings. Moreover, it entails the 

particular obligation for them to be heard in all judicial proceeding that concern them. 

Fourth. Upon ratification, France and Spain both had to create new legal provisions in 

order to adapt their former legal procedures to the CRC. Concerning the best interest of 

the child, both countries deem it of primary consideration. In France, Article 3.1 of the 

CRC was given direct effect, whilst in Spain, it was considered to prevail over any other 

legitimate interest.  

As for the general obligation to hear the discerning children in all procedures affecting 

them, it was incorporated into both legal corpuses. In France, no definition of discernment 

was given, with the power to decide whether the child is discerning or not being granted 

to the Judge on a case-by-case basis. In Spain, the hearing became mandatory for children 

aged 12 and above, while below that, the Judge is to decide whether the child is discerning 

or not based on its maturity and age. 

Fifth. Societal changes over the last 50 years have had an effect on the dynamics of family 

ruptures. By 2017, the annual divorce rate had risen to one for every two marriages in the 

EU-27. The increasing number of divorces, the pressure to reduce the length of existing 

divorce procedures, and the problems stemming from a judicial bottleneck, have all 

contributed to the need for new divorce procedures in both countries.   

Sixth. The new French divorce through mutual agreement has eliminated any sort of 

judicial review unless the child asks for it. The divorce is private since there is no 

intervention of a public authority. The Spanish equivalent, on the other hand only 

concerns the cases in which the couple doesn’t have children. If they do, they draft an 

agreement that is then reviewed by the Public prosecutor and homologated by the Judge.  

 
135 Note that within Article 12, Article 12.2 that establishes to right to participation in judicial matters.  
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Seventh. As a result of this reforms, France has cut by half the number of total divorces 

before a Judge. It is striking to see that in 2016 there were 85.000 judicial requests for 

divorce through mutual agreement, and only 192 in 2019. Presumably, these are the few 

remaining cases in which a child has asked to be heard. Spain, for its part, has reduced 

the total number of judicial divorces by a third, as in 2019 there were still 38.000 divorces 

through mutual agreement that were taken before a Judge.  

Eighth. In France, these divorce procedures have resulted in a clear regression of those 

rights of children stated in Article 3.1 and 12.2 of the Convention, due to the following 

reasons:  

- First, because privatizing the divorce procedures leaves the child exposed.  

- Second, because the intervening actors and the competences given to them in 

divorces through mutual agreement are not suited to protect the rights of children.  

- Third, because it gives a high responsibility to the parents (concerning the 

discerning age decision and the information given to the child), which can be 

biased or have perverse incentives. Additionally, because there is no effective 

mechanism for verification.  

- Fourth, because the child should not bear the responsibility to decide whether the 

divorce of the parents should end up or not in court.  

Ninth. In Spain, the procedures of the divorce through mutual agreement are most 

problematic when it comes to the confidentiality of the hearing. A very strict regime 

regarding the minutes of the hearing for divorces through mutual agreement has been put 

into place, and this could potentially prove detrimental to the child’s right to privacy, 

which forms part of his or her best interest.  

Tenth. Although the Spanish experience of de-judicialization of the divorce through 

mutual agreement has not reduced the overall number of judicial divorces to the same 

extent as the French variant, it has managed to do so without compromising on the rights 

of the child. The modernization and decongestion of the judicial corpus cannot be pursued 

at the expense of the rights pertaining to the most vulnerable members of society. The 

Judges – serving as impartial, independent experts – should have the last word in times 

of marital crisis, in order to prevent those situations where children become the victims 

of the rupture. 
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ANNEX I. ACRONYMS AND ABBREVIATIONS 

Complete name Short name 

 

The Geneva Declaration on the Rights of 

Children (1924) 

The Geneva Declaration 

The Declaration of the Rights of the 

Child (1959)  

The Declaration 

The United Nations Convention on the 

rights of the child (1989) 

The Convention or CRC 

(indistinctively) 

The Committee on the Rights of the 

Child 

The Committee 

French Civil Code FCC 

French Civil Code of Procedure FCCP 

Organic Law 1/1996, of January 15, on 

the Legal Protection of Minors 

OLLPM 

Spanish Civil Code SCC 

Spanish Civil Code of Procedure SCCP 

Law of 26th November on modernisation 

of Justice in the 21st century 

 Law J21 

Judge for the Family Affairs JAF 

Law 15/2015, of the 2nd of July, 

regulating the Voluntary Jurisdiction 

Law of the JV 

Instituto Nacional de Estadística or 

Spanish National Institute of Statistics 

INE 
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ANNEX II. DATA ON DIVORCES 

1. Divorce rates in the EU-28 (and EU-27 for the year 2017) 

The following graph shows the crude marriage and divorce rates for the period 1965-

2017. It can be highlighted that the evolution of divorces for the analysed period is 

multiplied by four – from 1 to 2 – and the data concerning marriages is divided by two 

– from 8 to 4 – which means that in 2017, there were approximately two marriages for 

one divorce.   

                  Crude marriage and divorce rates, EU-28, 1965-2017 (per 1.000 inhabitants). 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Note the change in thime interval on the x-axis. Up to 1990: excluding French Overseas 

departments.  

(1) Crude Divorce reate 2017: estimate based on 26 countries (France not available) 

Source: Eurostat (online data codes: demo_nind and demo_ndivind136) 

 

2. Evolution of the divorces in France 

The following table shows the evolution of the different types of divorces in France for 

the period 2014-2019. It is important to highlight that the data on ‘Divorce through 

mutual agreement’ does not include the divorces which were not judicial.  

Table 2. Requests for Divorce by their nature, 2014-2019.   

Source: Author’s creation with data from the ‘Références Statistiques Justice’ –2018 and 2019 

 
136 European Commission, "Marriage And Divorce Statistics.” 

Requests for divorce by their nature 

Year 2014 2015 2016 2017 2018 2019 

Divorce through mutual 

agreement 
70.035 71.807 85.862 2.428 299 191 

Contentious divorce 92.454 87.439 84.518 94.854 93.140 89.079 

Others 609 551 515 347 379 377 

Total 163.098 159.797 170.895 97.629 93.818 89.647 
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The following graph illustrates the data shown in the table above. It must be pointed out 

that, as the ‘Divorce through mutual agreement’ drops to numbers close to 0, the ‘Total’ 

– which indicates the total number of divorces – drops by the same amount. As a 

consequence, from 2016 to 2017, the total number of divorces drops by half in France.  

Figure 2. Number of Divorces by their nature (2014-2019).  

 

                  

 

 

 

 

 

    

 

 

 

               Source: Author’s creation with data from the ‘Références Statistiques Justice’ –2018 and                       

              2019137138. 

 

The following graph shows the changes in the length of the procedure for mutually agreed 

divorces. According to the data, as the number of mutually agreed divorces dropes, the 

length of the procedure increases. It can be pointed out that the length almost dubles for 

the given period.  

 

Table 1. Average time of the judicial procedure for Mutually agreed divorces in months (2015-2019) 

 

 

Source: Author’s creation with data from the ‘Références Statistiques Justice’ – 2019.  

 

 
137 “Ministère de la Justice, “Réferences Statistiques Justice Année 2018.” 
138 “Ministère de la Justice, “Réferences Statistiques Justice Année 2019.” 

 

Year 2015 2016 2017 2018 2019 

Average time of the 

procedure -  

(in months) 

13,5 13,7 18,7 25,8 26,1 
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3. Evolution of divorces in Spain 

The following table shows the divorces in Spain for the period 2015-2019 by their 

resolution. The sum of the ‘Divorce Judgement’ and the ‘Public deed or Decree’ is 

equal to the ‘Total non-contentious Divorces’ with is a part of the total divorces. The 

‘Total’ category includes the ‘Total non-contentious Divorces’ but also the 

contentious divorces.  

Table 3. Type of Divorces by Resolution 

Type of Divorce by Resolution  

Year 2015 2016 2017 2018 2019 

Total non-contentious 

Divorces 
73.278 74.161 75.617 73.980 72.298 

Divorce Judgement 66.571 42.416 40.769 40.057 38.927 

Public deed or Decree 6.707 31.746 34.848 33.923 33.371 

Total  91.645 95.254 97.960 96.824 96.562 

Source: Author’s creation with data from the INE – 2015 to 2019139.  

The following graph illustrates the data provided in the table. It is intuitive to see that 

the decrease in the divorce Judgements that takes place from 2015 to 2016 is the 

consequence of the increase of divorces formalized with a Public deed or Decree.  

Figure 3. Number of Divorces by the type of resolution (2015-2019) 

Source: Author’s creation with data from the INE – 2015 to 2019.  

 

 
139 “Ministère de la Justice, “Réferences Statistiques Justice Année 2019.” 


