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Abstract: In the current study it has been analyzed, from both a theoretical and a practical approach, 

the concept of tax planning in Spain and Europe, emphasizing specially in the study of those phenomena 

that, even though being similar in concept, are outside or in legal limbo. Furthermore, some measures 
that could be applied at an European level have been proposed in order to mitigate this phenomena.
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1. INTRODUCTION

Economic globalization has generated multiple benefits for society, including the overcoming of 

extreme poverty by many countries. However, the opening to international trade has meant that many 

companies have evolved towards operating models with global strategies that seek to maximize profits 

and minimize the tax burden. 

Every rule of law has a tax system that charges its citizens with the obligation to pay taxes periodically. 

With tax collection, the State is nourished by income with which to supply public spending. The laws 

of the respective taxes allow taxpayers some margin to plan their taxation; that is, so that they choose 

from the possible options at their disposal the one that is the most beneficial to them. From this fact, tax 

planning is born. 

Tax planning is a legal mechanism that allows natural and legal persons to choose from the different 

alternatives provided in the tax laws. However, as a limit to this practice, there is aggressive tax 

planning, whose objective is to reduce the tax burden that taxpayers bear through controversial 

practices. Concern for aggressive tax planning affects the entire international community, so the 

solution cannot - or should not - reside at the national level but, instead, must be developed and applied 

globally. 

In this paper, the concept of tax planning in Spain is analyzed from a theoretical-practical point of view, 

with special emphasis on the study of those phenomena, which, although they are similar in concept, 

are outside or in legal limbo. Ultimately and by way of conclusion, it seeks to define what should be 

the ethical limit that configures and gives social meaning to this concept. 

For the preparation of this study, reports and statistics from different official bodies such as the OECD 

or the Spanish Tax Administration Agency (in Spanish, Agencia Tributaria Española, and hereinafter, 

AEAT) have been consulted. Furthermore, since it is a current issue that is still in the development 

phase, doctrinal and journalistic articles have been used. 

2. APPROACHING THE CONCEPT OF FISCAL PLANNING

Taxes are defined as those amounts of money that citizens are obliged to pay by law so that the Public

Administration has sufficient resources to finance public needs. In concrete terms, the payment of taxes

is necessary to sustain public expenditures, the distribution of wealth, the search for greater economic

efficiency and the mitigation of the effects of crises1.

Article 31.1 of the Spanish Constitution establishes the duty of natural and legal persons to contribute 

to the support of public expenditures, based on the principles of economic capacity and the requirement 

1 See AGENCIA TRIBUTARIA. ¿Para qué sirven los impuestos?. Portal Educación Cívico Tributaria. Retrieved 
from https://n9.cl/awvn  [Last seen 21/11/2020] 
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of a fair tax system, inspired by equality, progressiveness and generality. The duty of contribution of 

legal persons in Spain is reflected mainly in the obligation to pay the following taxes: 

The Corporation Tax (IS, in Spanish)2 is a direct tax that levies, each fiscal year -not exceeding 12 

months-, the income of companies and entities resident in Spain. The general tax rate on the taxable 

amount of companies with positive profits is 25% and 30% for oil and banking companies although the 

effective tax rate can be reduced by deductions and bonuses allowed by the IS. 

The Spanish Tax Agency, in its annual report on tax collection for 20193, declared that income from IS 

was 23,733 million, 4.4% less than in 2018. Likewise, the effective tax rate on the taxable amount of 

IS had a small increase of 0.4% in 2019, which implies an approach to the nominal tax rate. 

The Personal Income Tax (IRPF, in Spanish) is a direct tax of a progressive nature that is levied on 

income from personal work, capital and economic activities; the capital gains and losses and the 

imputations of personal income. As it is a progressive tax, the amount to be paid will depend on the 

taxable amount, that is, on the profits generated, up to a maximum of 45% on these4. In this sense, if an 

individual entrepreneur or self-employed generates many benefits, it will be more profitable for him or 

her to establish a company in order to be able to pay taxes through the IS. 

The Value Added Tax (IVA, in Spanish) is an indirect tax levied on consumption, specifically: 

supplies of goods and services rendered by businessmen and professionals, intra-community 

acquisitions and imports of goods5. IVA, when taxing consumption, is paid by the final consumer, acting 

companies as mere collectors: they collect the tax from consumers and pay it to the tax agency. 

The Tax on Economic Activities (IAE, in Spanish) is a direct local tax that levies the exercise of 

business, professional or artistic activities6. However, individuals, new companies - during their first 

two years - and companies with an annual turnover of less than one million euros are exempt from their 

payment7. 

This tax framework allowed the Spanish State to generate a tax collection on GDP of 33.7% in 2017, 

slightly lower than the OECD average, which was 34.2%, as shown by the OECD in its 2019 study 

2  For further details, See AGENCIA TRIBUTARIA. Impuesto sobre sociedades. Manual de actividades 
económicas. Obligaciones fiscales de empresarios y profesionales residentes en territorio español. Retrieved 
from: https://n9.cl/b28v [Last seen 21/11/2020] 
3 See AGENCIA TRIBUTARIA (2020). Informe anual de recaudación tributaria del 2019. Servicios de Estudios 
Tributarios y Estadísticas, p. 26-28. 
4 See INSTITUTO CAJASOL (2020). Tramos IRPF 2020: cómo funciona el IRPF en España. Instituto Cajasol. 
Retrieved from: https://n9.cl/6k1bg  [Last seen 21/11/2020] 
5 See AGENCIA TRIBUTARIA. Funcionamiento general del impuesto. Agencia Tributaria. Retrieved from: 
https://n9.cl/drvtj [Last seen 3/11/2020]	
6  Article 78 of Royal Legislative Decree 2/2004, of March 5, which approves the revised text of the Law 
Regulating Local Finance. BOE, no. 59, of March 9, 2004. Retrieved from: https://n9.cl/qnc57 [Last seen 
21/11/2020] 
7 See AGENCIA TRIBUTARIA. Tributación en el Impuesto sobre Actividades Económicas. Agencia Tributaria. 
Retrieved from: https://n9.cl/lpvw1 [Last seen 21/11/2020] 
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Global database of tax statistics8. France, in turn, positioned itself as the first country with the highest 

tax collection on GDP: 46.1%. It is noteworthy that the ratio of tax collection to GDP in 2017 varies 

between economies and between regions; far from the OECD average are Latin America and the 

Caribbean with 22.8%, and Africa, with 17.2%.  

A part of the population is opposed to contributing to the State by paying taxes, considering it an 

expropriation of their income, an attack on the right to private property9. 58.4% of Spaniards distrust 

the management of public administrations, believing that they receive less than what they paid in taxes, 

and that wealth is improperly redistributed10. From this discontent arise the fraud, evasive and elusive 

actions that will be discussed later.  

In the business sphere, the correct fulfillment of tax obligations is aimed at equal opportunities for all 

companies. Companies that do not comply with the correct payment of their taxes enjoy greater 

competitiveness by having a lower cost burden11. Within the obligation to pay taxes, companies are 

allowed a certain margin in such management through business tax planning. 

2.1. BUSINESS FISCAL PLANNING 

Business tax planning, covered by article 38 of the Spanish Constitution, consists of optimizing the tax 

burden of a company by taking advantage of the various alternatives included in the tax regulations in 

order to attenuate or defer the payment of taxes, respecting the legality12. Tax planning must allow: (i) 

to evaluate or measure the tax incidence, (ii) to choose the alternative that maximizes the results 

after taxes and (iii) to select the most opportune moment to carry out the payment of taxes.  

Within this concept, it is possible to distinguish between internal tax planning, the one whose purpose 

is to design strategies taking into account only the tax law of the country of tax residence, and 

international tax planning, which is based on the territory whose taxation is most beneficial, without 

violating the legal framework.  

8 OECD (2019). Base de datos global de estadísticas tributarias. OECD. Retrieved from: https://n9.cl/nbyz [Last 
seen 21/11/2020] 
9 MARTINÓN, R. (2012). Fraude fiscal. Eunomía, Revista en Cultura de la Legalidad Nº2, March - August 2012, 
p.170-175. Retrieved from: https://n9.cl/4y3m8 [Last seen 21/11/2020]
10 See CIS (2019). Opinión pública y política fiscal. Estudio nº3259, September-October 2019. Retrieved from:
https://n9.cl/la1v  [Last seen 21/11/2020]
11 See, See SANZ GÓMEZ, R. (2017). Elusión fiscal (regulación en la Unión Europea). Eunomía, Revista en
Cultura de la Legalidad Nº13 October 2017- March 2018, p. 251-259. Retrieved from
https://doi.org/10.20318/eunomia.2017.3821 [Last seen 21/11/2020]
12 See CAAMAL YAM, E., CORTÉS PÉREZ, I. D. and SOLIS VARGAS, K. G. (2019). La planeación fiscal
como estrategia para la toma de decisiones. TLATEMOANI Revista Académica de Investigación N. 30 - April
2019, p. 188-204; RAMÍREZ-CASCO, A.P., BERRONES-PAGUAY, A.V. and RAMÍREZ-GARRIDO, R.G.
(2020).  La planificación tributaria como herramienta para cumplir la relación fiscal en la gestión empresarial.
Pol. Con. (Edición núm. 43) Vol. 5, No 03, march 2020, p. 7-8.
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Tax planning can be carried out through the economy of choice, a mechanism that starts from the 

legitimacy granted to the taxpayer to choose - by virtue of the right to the full exercise of autonomy of 

the will - the tax regulation that is most profitable, by generating an additional advantage compared to 

other alternatives aimed at achieving the same purpose13. 

The use of the tax deductions provided for in Law 27/2014 on Corporation Tax (hereinafter, LIS) are a 

recurring tax planning strategy in the business environment, such as the deduction for R&D activities 

(art. 35 LIS) that allows a deduction of up to 25%, the deduction for job creation for the disabled (art. 

38 LIS) of up to € 12,000 or the deduction for foreign film productions in Spain (provided they meet 

the requirements of art. 36.2 LIS) by 15%14. This allows many companies to choose to invest in these 

activities due to the economic profitability that it entails thanks to tax deductions.  

The economy of choice gives content to tax planning, but its limits must be determined so as not to 

engage in abusive practices such as aggressive tax planning, tax avoidance or tax fraud15. Currently, the 

irruption of the digital economy has made it easier for many multinationals to carry out such practices 

to avoid, eliminate or significantly reduce their tax obligations16. 

 

2.2. AGGRESSIVE TAX PLANNING 

Tax planning is carried out within the framework of current tax regulations. Therefore, depending on 

the degree of compliance with the tax regulations, the operations executed may be classified as tax 

planning, aggressive tax planning or tax fraud, with aggressive tax planning being in legal limbo and 

tax fraud constituting a crime.  

As for aggressive tax planning, this consists of unjustifiably obtaining a tax advantage through the use 

of an artificial legal form 17 . Multinational companies resort to this mechanism making use of 

instruments such as tax evasion and avoidance18, double taxation agreements, treaty shopping and tax 

havens. Such illegal practices generate competitive advantages for multinationals, while small local 

companies end up bearing higher tax rates, public administrations see their collection reduced and, 

	

13 See ALONSO GONZÁLEZ, L. M. (2006). Planificación fiscal y economía de opción. Sentencias del Tribunal 
Superior de Justicia de Cataluña, Sala de lo Contencioso Administrativo, Section 4th, 374, 554, 689 y 896 de 
2004. Jurisprudencia Tributaria Aranzadi nº6/2006, Editorial Aranzadi S.A.U., p. 29-43.  
14 For further details, See AGENCIA TRIBUTARIA. Deducciones para incentivar la realización de determinadas 
actividades (Ley 27/2014 del Impuesto sobre Sociedades). Agencia Tributaria. Retrieved from: https://n9.cl/tacn 
[Last seen 21/11/2020] 
15 See WALKER M., R. (2018). Hacia una interpretación jurídica de la economía de opción y el abuso en la norma 
general antielusión del código tributario. Revista de Estudios Tributarios, (18), p. 130-131.	
16 See OECD (2014). Cómo abordar los desafíos fiscales de la Economía Digital. Acción 1: Objetivo del 2014. 
Proyecto OECD/G-20 de Erosión de la Base Imponible y Traslado de Beneficios, p. 17-27. Retrieved from: 
https://n9.cl/0r48  [Last seen 21/11/2020] 
17 See SÁNCHEZ HUETE, M. A. (2020). La planificación potencialmente agresiva y el nuevo deber informativo 
de los intermediarios. Revista Quincena Fiscal Nº 12, 2020, Editorial Aranzadi, S.A.U., p. 54-55. 
18 For further details, See SANZ GÓMEZ, R., Loc. Cit. 
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consequently, citizens must bear higher taxes while they see how public services guaranteed by the 

State get worse19.  

The AEAT estimated that Spanish multinational companies only pay IS tax an average of 12.6% with 

respect to the profit obtained, compared to the general nominal tax rate of 25%20. The average real 

effective rates paid in IS tax in 2017 in Spain21 were 7.7% for large companies, 14.1% for small 

companies, 18.4% for medium-sized companies and 14.7% for micro companies. 

 

2.2.1. EVASION, AVOIDANCE AND TAX FRAUD 

Aggressive tax planning can be carried out through mechanisms such as tax evasion or avoidance, 

among others. Both instruments are in a situation of unlawfulness and, therefore, lack legal 

consequences, prompting companies to resort to them in order to reduce their tax burden in an artificial 

way, remaining unpunished for these practices that damage the public treasury so much. On the other 

hand, tax fraud goes beyond the limits of legality and constitutes a criminal offense. 

Tax evasion is based on the breach of a tax rule to reduce or eliminate the payment of one or more 

taxes to which the taxpayer is obliged22. In other words, when a company evades its tax obligations, it 

voluntarily abstains from payment23.  

On the other hand, tax avoidance consists of reducing the payment of taxes through strategies that, 

although legal, use the norm improperly24; in other words, the realization of the taxable event is avoided 

by carrying out an artificial legal act or business25. The Union of Technicians of the Ministry of Finance 

(hereinafter, Gestha) estimates that large Spanish business groups evaded, in the last 4 years, the 

payment of more than 24,000 million euros of IS26. Despite the fact that tax collection was reduced as 

a result of the last economic crisis, the contribution of the IS throughout this decade has remained 

stagnant; while corporate profits have recovered by 23.3% since 2007, the IS continues to plummet at 

47%. 

	

19 See VILLANUEVA GUTIÉRREZ, W. (2017). Planificación Fiscal Agresiva, el nuevo paradigma de la norma 
de precios de transferencia y la elusión en el Código Tributario. Revista IUS ET VERITAS Nº54, July 2017, p. 
245-256. Retrieved from: https://n9.cl/nhyo [Last seen 21/11/2020]; OECD (2014), Loc. Cit.  
20 See AGENCIA TRIBUTARIA (2019). Informe país por país para multinacionales con matriz española. Agencia 
Tributaria. Retrieved from: https://n9.cl/m56u [Last seen 21/11/2020] 
21 See EUROPAPRESS (2019). Las grandes empresas pagan un tipo del 7,7% en Sociedades, frente al 18,37% 
que abonan las pequeñas. EuropaPress. Retrieved from: https://n9.cl/c3y5eo [Last seen 21/11/2020]	
22See ALL-TAX (2020). Diferencia entre planificación-elusión, evasión y fraude fiscal. All-tax. Retrieved from: 
https://n9.cl/b8lk   [Last seen 21/11/2020] 
23 For further details, See OCHOA LEÓN, M. (2007). Elusión o evasión fiscal. Revista Iberoamericana de 
Contaduría, Economía y Administración: RICEA, Vol. 3, nº 5, p. 21-22. 
24 See SANZ GÓMEZ, R., Loc. Cit. 
25 For further details, See MARTINÓN, R., Loc. Cit. 
26  See GESTHA (2020). Gestha señala que las empresas ingresan 21.000 millones al año menos. Gestha. 
Retrieved from: https://n9.cl/iyg8 [Last seen 21/11/2020] 
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The large Spanish multinational groups seem to be largely to blame for the low contribution in the IS. 

These avoid considerable amounts thanks to the exemption regime for dividends and capital gains 

provided by the LIS27; mechanism provided to avoid double taxation. Thus, they establish holding 

companies in countries with low taxation to refrain from paying for dividends and income in Spain, a 

country with higher tax burden. In the 2018 IS declaration, the amount of taxes evaded through this 

practice was 152,638 million euros28. 

When such practices go beyond legal limits, it is considered to be tax fraud. Tax fraud, classified in 

the Criminal Code as a crime against the Public Treasury29, consists of the commission of patrimonial 

damage to the public treasury through actions contrary to the law, with the purpose of avoiding the 

payment of taxes or enjoying tax benefits or improper returns30. Fraud that exceeds the value of € 20,000 

will be punished with a prison sentence and a fine. 

The Resolution of the Tribunal Económico-Administrativo Central (Central Economic-Administrative 

Court), of July 20, 2002, establishes that in fraud the operation is carried out to achieve a result that is 

not typical of the business. On the other hand, in the economy of choice the result obtained is that which 

typically corresponds to the business carried out31. 

It is difficult to quantify tax fraud due to the fact that these are undeclared figures and which, therefore, 

are not recorded. However, the AEAT quantifies tax fraud at approximately 12% of GDP32. The most 

remarkable fact is that about 80% of Spanish tax fraud corresponds to large companies and large 

fortunes, which is equivalent to an annual loss of income of 90,000 million for the national Treasury33.  

In total, fraud, elusive and evasive practices, estimated at approximately 300,000 million undeclared 

euros, cost each Spaniard 2,000 euros per year 34 . These practices arise due to the activity of 

multinationals in different states, generating a duplication in the tax burden as they are taxed in two or 

more countries for the same activity. As a solution to this problem, double taxation agreements arise. 

 

 

 

	

27 Articles 21 and 22 of Law 27/2014, of November 27, on Corporation Tax. BOE, no. 288, of November 28, 
2014. Retrieved from: https://n9.cl/tp4mi [Last seen 21/11/2020] 
28  For further details, See NUEVA TRIBUNA (2020). Milmillonario agujero fiscal de los grandes grupos 
empresariales. Nueva Tribuna. Retrieved from: https://n9.cl/inuxd [Last seen 21/11/2020] 
29 Article 305 of Organic Law 10/1995, of November 23, of the Criminal Code. BOE, no. 281 of November 24, 
1995. Retrieved from: https://n9.cl/okeos [Last seen 21/11/2020] 
30 See MARTINÓN, R., Loc. Cit. 
31 See Tribunal Económico-Administrativo Central. TEAC Resolution of July 20, 2002, JT\2002\807. 
32 See IDEALISTA (2015). El 12% del PIB español se escapa a paraísos fiscales. Idealista. Retrieved from: 
https://n9.cl/g0oc [Last seen 22/11/2020] 
33 For further details, See GESTHA, Loc. Cit. 
34 See SEGARRA, P. (2019). La factura del fraude en España asciende a 2.000 euros por contribuyente. 20 
Minutos. Retrieved from: https://n9.cl/09br [Last seen 22/11/2020]	
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2.2.2. DOUBLE TAXATION AGREEMENTS 

Double taxation, an aggressive tax planning strategy, arises when two or more States levy to the same 

contributor regarding the same revenues, in identical time period. This fact has generated an important 

handicap to economic worldwide commerce, since it hinders mobility of cross-border capital, goods 

and services and people, as well as the business internationalisation35. Double imposition concerns 

derivates from globalization, from relationships internationalization, and, to ease it, Double Taxation 

Agreements were born. These agreements, usually bilateral36, facilitate foreign investment between 

contracting countries by reducing taxation of such investments and offer legal certainty to the investor37. 

Nowadays, Spain has 95 Double Taxation Agreements in force, as well as 8 more being processed. 

China, Germany, Namibia and Turkmenistan are some of the diverse countries with whom Spain has 

signed these agreements38.  

The clauses contained in the Double Taxation Agreements to avoid double taxation end up generating 

double non taxation situations, that is, cases in which the income is exempt from tax. This situation 

arises from the actions that both States and, mainly, multinational companies carry out. Countries, to 

accomplish attracting investments to their national territories, compete among each other implementing 

tax clauses whose principal objective is reduce their legal systems taxation. From this race to the 

bottom, the most benefited are multinational companies who, through tax arbitrage, manage to lower 

their taxation, in other words, they choose the most beneficial tax option contemplated into the different 

legal systems in order to reach maximum levels of reduction -or even elimination- of their taxes to be 

paid; precise moment when option economy become an abusive aggressive tax planification strategy39.  

To cope with the negative effects of double taxation agreements and following the requirements of 

BEPS Plan -which will be analyzed in the following section-, Spain approved the Form 231 of 

declaration of information country by country. In general terms, parent companies and subsidiary 

entities -directly or indirectly- that take part in a multinational group with a volume of business globally 

	

35 GALÁN RUIZ, J. and RODRÍGUEZ ONDARZA, J.A. (2011). Convenios de doble imposición internacional: 
análisis del caso español. Instituto de Estudios Fiscales Nº19 2010, p. 5; PEDROSA LÓPEZ, J.C. (2015). El 
instrumento esencial en la fiscalidad internacional: los convenios de doble imposición. Diferencias y semejanzas 
entre el modelo de convenio para eliminar la doble imposición y prevenir la evasión fiscal de la OECD, ONU y 
Comunidad Andina. Actualidad Jurídica Iberoamericana Nº3, August 2015, p. 703. 
36 Nowadays, OECD is developing a multilateral double imposition agreement, following what is exposed in the 
15th action of BEPS Plan. For further details, see section 2.2.3. BEPS of the present study.  
37 See MINISTERIO DE HACIENDA. Actividad Internacional. Portal Institucional del Ministerio de Hacienda. 
Retrieved from: https://n9.cl/cb19 [Last seen 22/11/2020] 
38 To see the complete list of countries, See MINISTERIO DE HACIENDA. Convenios de Doble Imposición. 
Portal Institucional del Ministerio de Hacienda. Retrieved from: https://n9.cl/zss0 [Last seen 22/11/2020] 
39 See MARTÍN LÓPEZ, J. (2015). Planificación fiscal agresiva y normas antiabuso en el derecho de la Unión 
Europea: análisis de las últimas tendencias. Revista Quincena Fiscal núm. 8/2015, Editorial Aranzadi S.A.U., p. 
27-32.  
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superior at 750 million euros, in the year before to the presentation of Form 231, will be obliged to 

submit it40.  

The Spanish Tax Agency published in 2016 information related with Form 23141, linking the benefits 

generated by the companies before mentioned with the corporate tax quantity they paid. It may be 

appreciated that multinationals that met the requirements previously mentioned -134 companies in total- 

paid on average 11.594 million euros in corporate tax, a 12,6% of overall profits. To be more precise, 

the 27 most profited multinationals -25.325 million euros on average- allocate a 0,3% of their earnings 

to tax payment, a really low percentage taking into account that the nominal tax rate of corporate tax in 

Spain is of 25%42. This considerable difference between the effective tax rate and the nominal one of 

big companies it is due to two reasons: (i) most of them base themselves in tax havens and in countries 

with “controverted taxation” and (ii) to an aggressive tax planning43.  

In 2014, the quantity companies saved due to double taxation exemption was of 19.963 million euros, 

amount that quadrupled reaching 88.428 million euros in 201644.  

The recent years economic crisis has brought with it an increasing in the fiscal deficit and a reduction 

of the public purse that, combined with the strong social and media pressure exercised to reach a major 

tax fairness, situated this aggressive tax practices in the spotlight45. The solution to these practices is 

searched, to a greater extent, in the plan drawn up by OECD, along with G-20, during this last years: 

BEPS Plan.  

 

2.2.3. BEPS 

Base Erosion and Profit Shifting -from now on, BEPS- is referred to the set of aggressive tax practices 

that arise as a result of globalization. Globalization has transformed the way companies operate, as they 

can easily dispose of capital mobility and foreign investment. The absence of an international tax system 

unified has favored that big multinationals, through aggressive tax planning, minimize their tax load by 

	

40  See AGENCIA TRIBUTARIA. Nuevo Modelo 231: Declaración de información país por país. Agencia 
Tributaria. Disponible en: https://n9.cl/gjtsv [Last seen 22/11/2020] 
41 For further details, consult ANNEX 1 to see the Results of Form 231 For The Financial Year 2016 
42 See EL DIARIO.ES (2019). 27 multinacionales españolas pagan un Impuesto sobre Sociedades en todo el 
mundo del 0,3% de su beneficio. El Diario.es. Retrieved from: https://n9.cl/tjwhi [Last seen 22/11/2020]. 
43  See SÁNCHEZ, R. and ESTÉVEZ TORREBLANCA, M.. (2019). Artimañas legales y paraísos fiscales 
permiten a las multinacionales españolas no pagar ni un 1% de Sociedades. El Diario.es. Retrieved from: 
https://n9.cl/yifq [Last seen 22/11/2020]. 
44 See SÁNCHEZ, R. and PONCE DE LEÓN, R. (2019). Los convenios firmados por España permiten a las 
multinacionales españolas pagar 0 impuestos por repatriar dividendos de 28 países. El Diario.es. Retrieved from: 
https://n9.cl/46n9t [Last seen 22/11/2020]  
45 See RAMÍREZ-CASCO, A.P., BERRONES-PAGUAY, A.V. and RAMÍREZ-GARRIDO, R.G., Op. Cit., p. 
11.  
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benefiting of alternatives and regulatory gaps contained in the diverse tax regimes where they operate46. 

Through BEPS use, companies look for either reducing –even eliminating- their taxation in certain 

countries, either transfer their taxation to countries where they enjoy of fiscal advantages47.   

According to OECD data, it is estimated that the lost generated in government tax collection as a 

consequence of Base Erosion and Profit Shifting among jurisdictions is between 100 and 240 billion 

USD, that is, it suppose a lost between 4% and 10% of worldwide income obtained through corporate 

income tax48. To palliate an extensive and widespread use of this practice, the OECD took the first step, 

mandated by G-20, by elaborating the report Addressing Base Erosion and Profit Shifting in February 

201349. Five months later, the same organism published BEPS Plan, whose principal objective is 

achieving a complete international cooperation in tax field in order to mitigate the effects of aggressive 

tax planning, ensuring the effective taxation of multinationals wherever they actually operate. Also, this 

project aims to achieve the congruence of corporate tax at the international level and fiscal 

transparency50.     

To pursue these objectives, the BEPS Plan contains 15 actions elaborated concertedly by OECD and G-

2051. According to OECD, currently, 135 countries and jurisdictional organisms take part into the 

implementation of these measures52. Due to the large amount of partner countries, this implementation 

has been diverse, being able to appreciate divergent positions. This heterogeneity has caused the 

division of measures in three different groups: minimum standards, recommendations and good 

practices. It should be emphasized that four actions of BEPS Plan are minimum standards, which 

principal objective is to ease the issues emerged for the inactivity of certain countries53. 

In 2016, G-20 requested OECD the creation of an inclusive framework to include in BEPS Plan non-

member countries of G-20 as well as developing countries and also to provide a global solution to the 

issues caused for Base Erosion and Profit Shifting. In June 2016, this framework was developed and, 

	

46 For further details, look out OECD (2014). Plan de acción contra la erosión de la base imponible y el traslado 
de beneficios. Éditions OECD (París),  p. 7-9. Retrieved from: https://doi.org/10.1787/9789264207813-es [Last 
seen 22/11/2020] 
47 Definition given by OECD in OECD (2018). Marco inclusivo sobre BEPS de la OECD y el G-20. OECD. 
Retrieved from https://n9.cl/0u6z [Last seen 22/11/2020] 
48 See OECD (2018), Loc. Cit.  
49 See OECD (2013). Lucha contra la erosión de la base imponible y el tratado de beneficios. Éditions OECD 
(París). Retrieved from: https://n9.cl/pb9ju [Last seen 22/11/2020] 
50  GARCÍA NOVOA, C. (2015). Base erosion and profit shifting (BEPS) y sus implicaciones en los 
ordenamientos domésticos. Nueva Fiscalidad Nº3 May-June 2015, p. 45-78; MARTÍN LÓPEZ, J. (2016). La 
acción internacional y europea contra la planificación fiscal agresiva: incidencia en la normativa tributaria 
estatal… ¿y foral?. Fiscalidad internacional desde la perspectiva del País Vasco, p. 209-211.  
51 For further details, see Annex 2. BEPS Actions 
52 See OECD. What is BEPS? OECD. Retrieved from: https://n9.cl/zi118 [Last seen 22/11/2020]  
53 Actions 5, 6, 13 and 14 contained in Annex 2. BEPS Actions.  
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currently, the project is formed by 66% of countries and jurisdictions that are not members of either 

OECD, either G-2054.  

That same year, OECD, in accordance to what is disposed in Action 15 of BEPS Plan55, designed a 

multilateral tool to enable a fast and coordinated implementation of this Plan in all subscribed countries, 

and thus avoid the individual modification of the diverse bilateral treaties joined by that country56. 

Nowadays, it has been signed for 94 countries and jurisdictions, Spain among them.   

In 2019, OECD published a work programme developed by the inclusive framework members, whose 

aim is to accomplish a long-term agreement in fiscal matter regarding digital transformation of the 

economy. That plan is based in two key pillars: (i) the review of the nexus and benefit allocation 

regulations, that is, the revision of fiscal regulation; and (ii) in relation to BEPS Plan, the initiative to 

develop a global proposal against base erosion so that multinationals are subject to a minimum tax 

rate57.   

 

 2.2.4. TREATY SHOPPING 

One of the figures to which BEPS project pretend to give solution through one of its minimum 

standards58 is treaty shopping. Treaty shopping is a mechanism of aggressive tax planning consisted in 

deviation of investment from one State to an intermediary country, contracting party of a double 

taxation agreement with the receptor State of the investment59. Exemplified60: three societies, three 

countries. Society A located in country 1 wants to invest in society C -receptor- located in country 3, 

between the two countries there is no double taxation agreement. In order to apply most favorable tax 

regulations stablished in a double taxation agreement, society A invests in society B, located in country 

2, which has a double taxation agreement with country 3, where society C is located. Society B is a 

mere intermediary, given the fact that, once the investment of A is received, it will be invested in C.   

	

54 See OECD (2018), Loc. Cit.; OECD (2016). Nota Informativa: El Marco Inclusivo para la implementación de 
las medidas BEPS. OECD, p. 4-6. Retrieved from: https://n9.cl/cxwr5 [Last seen 22/11/2020]  
55 For further details, look out Annex 2. BEPS Actions. 
56 See OECD (2020). Multilateral Convention to implement tax treaty related to measures to prevent base erosion 
and profit shifting. OECD. Retrieved from:  https://n9.cl/vnnog [Last seen 22/11/2020]  
57 See OECD (2019). Programa de Trabajo para desarrollar una solución consensuada respecto a los nuevos 
desafíos fiscales derivados de la digitalización del marco inclusivo de la economía en BEPS. Retrieved from 
https://n9.cl/7pdct [Last seen 4/11/2020]  
58 Action 6 BEPS Plan: prevent the abusive use of double taxation agreements.  
59 The investment is conducted through hybrid companies, conduit companies or, even, dual residence companies. 
For further details, look out MENDOZA, D.T.; VALDEZ AGUIRRE, F. (2019). El nuevo MC OECD para la 
lucha contra la Evasión Fiscal Internacional. Revista de Fiscalidad Internacional y Negocios Transnacionales 
núm. 12/2019 parte Cuestiones Prácticas, p.106-110.  
60 See Annex 3 for a more illustrative explanation of treaty shopping.  
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In this way, multinational companies can benefit from reduction or exoneration of corresponding tax 

for, subsequently, reinvesting the resulting money from intermediary country to receptor country61. The 

issue is that the company which realizes the investment should not be benefited from the clauses 

provided by a double taxation agreement to which its country is not bonded and, therefore, that practice 

constitute an abuse of treaties62. It is estimated that treaty shopping allows to reduce multinationals tax 

load in 6 percentage points63.   

A similar figure, that also supposes a practice of aggressive tax planning as it acts as an abuse of treaties, 

is the mechanism of rule shopping. The difference is, basically, that rule shopping does not search the 

application of a determined double taxation agreement -as treaty shopping does-, but, once the double 

taxation agreement is established as applicable to the company, pretends that the income will be graded 

with a category that allows to reduce its taxation to the fullest. To sum up, treaty shopping has an 

objective purpose as it looks out for the implementation of a double taxation agreement that, in 

principle, should not be applicable for the company, and rule shopping has a subjective purpose given 

that the company has the right to the application of the double taxation agreement, but pursue the 

reduction of taxation disrupting the classification of the income64. 

The intended solutions to eradicate treaty shopping practice are, mainly, three: (i) limitation of benefits 

clauses; (ii) principal purpose rules; and (iii) beneficial ownership concept65.         

  

2.2.5. TAX HAVENS 

Another aggressive tax planning practice is carried out in tax havens, which are jurisdictions that apply 

attractive tax policies with the purpose of attracting foreign investment and thus strengthening their 

economy. Specifically, they are those countries or territories classified as such by Spanish66  and 

European regulations, as well as those included in the OECD list of non-cooperative jurisdictions in 

	

61 See VEGA BORREGO, F.A. (2018). El treaty shopping y las cláusulas de limitación de beneficios en los 
convenios para evitar la doble imposición: incidencia del proyecto BEPS de la OECD y del modelo de convenio 
de Estados Unidos. Almacén de Derecho. Retrieved from: https://n9.cl/51xk [Last seen 4/11/2020]  
62 See PÉREZ ROBLES, A. (2011) Los Convenios de Doble Imposición y su interrelación con las medidas para 
prevenir el abuso en su aplicación, Editorial Themis, Primera Edición, p. 347-348. Retrieved from: 
https://n9.cl/z8ez [Last seen 4/11/2020]  
63 See VAN’T RIET, M. and LEJOUR, A. (2017). Profitable detours: network analysis of tax treaty shopping. 
Discussion Paper Center. Tilburg University. (22). p.3. Retrieved from: https://n9.cl/ya23 [Last seen 4/11/2020] 
64 See PISTONE, P. (2003). El abuso de los convenios internacionales en materia fiscal. Curso de Derecho 
Tributario Internacional (coordinado por UCKMAR Víctor). Cap. XXI, Tomo II, Temis,  p. 109. 
65 Annex 3 contains the explanation of these three solutions in an extended way.  
66 See ANNEX 5 to check the List Of Countries And Territories Considered Tax Havens For Spain with all 
modifications derived from the Royal Decree 116/2003 at the date of this study. 
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terms of transparency and information exchange67. The AEAT, when determining whether a territory 

should be considered a tax haven, takes into account the following factors68: 

(i) The existence with said country or territory of a double taxation agreement with an applicable 

information exchange clause, an information exchange agreement on tax matters or the 

Multilateral Convention on Mutual Administrative Assistance in Tax Matters as amended by 

Protocol 2010, of the OECD and the Council of Europe. 

(ii) The non-existence of an effective exchange of tax information. 

(iii) The results of the inter-party evaluations carried out by the Global Forum on Transparency 

and Exchange of Information for Tax Purposes.  

According to the data collected by Gestha from the report of the National Bureau of Economic Research 

of the United States, Spaniards hide around 140,000 million euros in tax havens. In addition, between 

30 and 40% of the big Spanish capitals are hidden in states with low taxation69. 

Oxfam Intermón, in the report El dinero que no ves. Paraísos fiscales y desigualdad70, argues that there 

has been an exponential growth of 45% in worldwide investment to tax havens in the last 12 years. At 

the Spanish level, 25% of Spanish investment has been allocated to tax havens and, at the same time, 

54% of the foreign capital invested in Spain comes from off-shore territories. 

Globalization makes it easier for corporations to bet on aggressive tax planning, relocating to countries 

with less austere tax systems that collaborate little or nothing with the tax authorities of other 

countries71 . Currently, 80% of the resources of the AEAT are invested in investigating the self-

employed, micro-businesses, SMEs and workers. This leaves a ridiculous 20% allocation to fight 

against major fraud, at a time when IBEX 35 companies have 1,285 subsidiaries domiciled in offshore 

territories and their presence in opaque territories do not stop growing72. 

 

2.2.6. TRANSFER PRICING 

Aggressive tax planning can also be carried out through intra-group operations in which intangible 

assets exist. Transfer pricing is defined as the value attributed to cross-border commercial transactions 

	

67 See GUTIÉRREZ DE PABLO, G (2015). Análisis jurídico de los paraísos fiscales y medidas para evitar sus 
efectos. Universidad de Málaga. p. 46-49.  
68 See AGENCIA TRIBUTARIA. (2020) Annex V. Paraísos fiscales. Manual de Tributación de No Residentes, 
rentas devengadas a partir del 1-1-2011. Retrieved from: https://n9.cl/xtrq [Last seen 3/11/2020] 
69 See GESTHA (2017). Los españoles ocultan unos 140.000 millones de euros en paraísos fiscales. Sindicato de 
Técnicos del Ministerio de Hacienda 
70 See OXFAM INTERMÓN (2017).  El DINERO QUE NO VES. Paraísos fiscales y desigualdad. Informe nº42. 
Retrieved from: https://n9.cl/5j5t   [Last seen 24/11/2020] 
71 LAGO MONTERO, JM. (2015). Planificación fiscal agresiva, beps y litigiosidad. Ars Iuris Salmanticensis 
Estudios. Vol. 3, p. 55-73 
72 See GESTHA (2020). Las tres razones por las que los técnicos de Hacienda quieren investigar menos a los 
autónomos. Retrieved from:  https://n9.cl/6cm3d  [Last seen 4/11/2020] 
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aimed at the sale of assets or the provision of services between associated companies73. The problem 

lies in the fact that in these intragroup operations special conditions are established that would not have 

been set if, instead of existing a relationship between the different members of the business group, they 

were independent companies operating in a free competition market. This aggressive tax planning 

strategy allows the parent company to inflate its income while reducing that of the subsidiaries74. 

Therefore, the danger emerges at the moment that these intra-group transactions hinder free competition 

in the market and, consequently, leads to a tax loss for some states. 

An example of transfer pricing is found in the Inditex group: one of its subsidiaries, based in the 

Netherlands, is the owner of the rights of all the group's brands and the other subsidiaries pay royalties 

to that subsidiary in exchange for using their brands in the countries where they operate. Thus, the group 

obtains a benefit since instead of paying the subsidiaries for the benefits generated in a country with 

high tax pressure, the subsidiary located in the Netherlands pays for all the benefits obtained by the 

other subsidiaries through the collection of the royalties75. 

 

3. GAFA GROUP AND GOOGLE TAX 

The multinational technology companies Google, Amazon, Facebook and Apple -GAFA Group- are a 

clear example of aggressive tax planning practices. In 2019, the Spanish Tax Agency only collected 

22.6 million euros from these companies76, even though being leaders in the information market and 

generating stratospheric benefits77. 

The GAFA Group makes use of aggressive tax planning by transferring the profits generated in the 

subsidiary located in a European country with high tax pressure – such as Italy, France, Germany or 

Spain–, to the group's branch established ad hoc in low-taxation countries – the Netherlands, Ireland, 

Luxembourg, Switzerland, Cyprus or Hungary. 

One of the most common ways is to simulate that the subsidiary located in a fiscally austere country 

acts only as an investment hub and, therefore, only charges for the support services it provides to the 

parent company – located in a fiscally beneficial country – which is the one that pays for all the benefits 

obtained in the territory in question. Another way, related to transfer pricing, is through the transfer of 

intellectual property rights, that is, the use of a certain technology, from the headquarters located in a 

	

73  GÓMEZ REQUENA, J.A. (2018). El análisis de comparabilidad post-BEPS en precios de transferencia: 
definición precisa y recaracterización de operaciones vinculadas con activos intangibles. Universidad de Castilla 
y la Mancha. p. 28-30 
74See SÉRVULO GONZÁLEZ, J. (2019) Los gigantes tecnológicos pagan menos impuestos en España pese a 
ganar más. La Vanguardia. https://n9.cl/1bfsm [Last seen 24/11/2020] 
75 Para más detalle, See ÁLVAREZ BARBA, Y. (2017). Zara no es una marca española: el entramado fiscal de 
Amancio Ortega. El Salto Diario. Retrieved from:  https://n9.cl/jzar1 [Last seen 4/11/2020] 
76 See ANNEX 8 to view the relationship between invoiced income and taxes paid by GAFA companies. 
77See EL ECONOMISTA (2020). Apple, Amazon, Google y Facebook pagan sólo 22 millones a Hacienda. El 
Economista. Retrieved from: https://n9.cl/5cs4l  [Last seen 4/11/2020] 
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fiscally advantageous country to other group subsidiaries, located in countries with high tax pressure, 

in exchange for the payment of royalties. 

For example, Amazon operates in Spain through four subsidiaries that depend on the Amazon EU 

branch: Amazon Spain Fulfillment (logistics operations) and its subsidiary BCN1 Fulfillment (real 

estate operations); Amazon Online Spain (online advertising manager); Amazon Spain Services 

(provision of services to other entities of the group); and Amazon Data Services (cloud service 

manager). The Amazon EU branch78, located in Luxembourg, as well as other foreign companies of the 

group based in opaque territories such as Delaware (USA), are taxed on all income generated in Spanish 

territory, taking advantage of the existing legal loopholes in this sector79. These elusive maneuvers made 

by these multinationals have a direct impact on the Spanish economy, which stops entering 

approximately 200 million euros in taxes each year80. 

That is why the Spanish Government, along with the rest of the European governments, decided to deal 

with this problem by introducing two new taxes: (i) the Digital Services Tax81 (in Spanish, IDSD or 

also known as Google Tax)  and (ii) the Financial transaction Tax, finally approved on October 7, 2020 

by the Spanish Senate and which will take effect in January 202182. These taxes are intended to tax 

large multinationals with a digital business model –especially the GAFA Group –  and, on the other 

hand, financial intermediaries in stock market operations on large listed companies. 

The Spanish Tax Agency, in the report Impuesto sobre Determinados Servicios Digitales en España83 

of October 2018, stated that it is expected a collection on this tax of approximately 1,200 million euros. 

However, the Organismo Público de la Autoridad Independiente de Responsabilidad Fiscal foresees a 

collection for Spain of this new tax of a total value between 546 and 968 million euros84. 

The idea of the Google Tax was born by the OECD in 2013, with the aim of solving the problem that 

certain legal loopholes create by allowing large multinational digital services to evade tax obligations 

in the territories where they effectively generate their income85. These companies, based on the digital 

	

78 See ANNEX 7 to check the turnover of Amazon’s Spanish Subsidiaries. 
79 See RECHE, C. (2019). Amazon apuntala su imperio en España con su facturación ficticia. Economía Digital. 
Retrieved from:  https://n9.cl/693r [Last seen 24/11/2020] 
80 See SÉRVULO GONZÁLEZ, J.; Op. Cit. 75  
81 See ANNEX 6 for further information about the Digital Services Tax.  
82 See LA MONCLOA (2020). El Senado aprueba definitivamente los Impuestos sobre determinados servicios 
digitales y sobre transacciones financieras. Presidencia del Gobierno. Gobierno de España. Retrieved from: 
https://n9.cl/awia [Last seen 24/11/2020] 
83 MINISTERIO DE HACIENDA (2018). Memoria del Análisis del Impacto Normativo del Anteproyecto de la 
Ley del Impuesto sobre Determinados Servicios Digitales. Portal Institucional del Ministerio de Hacienda. 
Retrieved from: https://n9.cl/l053v [Last seen 24/11/2020] 
84  See AIREF (2019). Informe sobre las líneas fundamentales de los Presupuestos de las Administraciones 
Públicas. Informe 45/18. Autoridad Independiente de Responsabilidad Fiscal. Retrieved from https://n9.cl/v80o 
[Last seen 24/11/2020] 
85 See OECD (2014). Proyecto OECD/G20 de Erosión de la Base Imponible y Traslado de Beneficios: “Cómo 
abordar los desafíos fiscales de la Economía Digital. Retrieved from https://n9.cl/0r48 [Last seen 24/11/2020] 
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economy, the use of data, online advertising or intellectual property, are in a legal limbo as states and 

international organizations have not been able to effectively regulate where they must pay taxes. 

Taking into account the global dimension that this problem acquires, the best strategy to tackle it is to 

find a solution at the international level, that is, within the OECD. Such solution will consist of the 

revision of the concept of permanent establishment (digital) that will allow to assign the part of the 

business profit, obtained by the value of the users data, to the country in which such data and users are 

located86. As the search for an international consensus entails a long period of time and negotiations, 

various countries, including Spain and France, have decided to adopt unilateral temporary measures, 

while waiting for the adoption and implementation of consensual measures at the international and 

multilateral level. The agreement was expected by the end of 2020, but due to the health crisis derived 

from Covid-19 and certain political discrepancies, the OECD has decided to postpone the decision. 

However, "substantial" progress has been made, which presages that a consensual solution to the fiscal 

challenges arising from the digitization of the economy may be achieved by the end of this year 202187. 

 

4. CONCLUSIONS 

The study carried out throughout this study confirms the complexity of the issue addressed. As has been 

stated, natural and legal persons fully enjoy the autonomy of their will, which, on a fiscal level, means 

having the right to choose, within the options allowed by law, how to pay taxes. This legal phenomenon 

is called tax planning. However, many companies and people move into a dark space away from the 

law through mechanisms such as, for example, treaty shopping, tax havens or the illegitimate use of 

double taxation agreements. This gap in legal limbo is known as aggressive tax planning. 

It has been noted that aggressive tax planning is a global problem since its existence implies a reduction 

in the public treasury of many countries and, through the isolated action of a few, it is not possible to 

defeat it. Nowadays, immersed in a pandemic and in a time of unprecedented uncertainty, it is vital that 

all international community efforts are focused on finding a global solution to this problem that affects 

the whole of society. Spain loses around 3,360 million euros in tax revenue each year, the equivalent of 

5% of the Health budget or 7% of the Education budget. Hence the importance of international actions, 

such as the BEPS Plan, which focuses on eliminating the activities of companies and individuals who 

seek to avoid correct taxation within the legal framework of a given country. 

Currently, as a consequence of tax evasion and avoidance of many multinationals, the European Union 

governments lose 400,000 million euros of their income annually, a quantity that is equivalent to the 

	

86 See preámbulo de la Ley 4/2020, de 15 de October, del Impuesto sobre Determinados Servicios Digitales. BOE, 
núm. 274, de 16 de October de 2020. Retrieved from: https://www.boe.es/eli/es/l/2020/10/15/4 [Last seen 
22/11/2020] 
87 See LA VANGUARDIA (2020). La OECD aplaza el acuerdo para el impuesto digital a mediados del 2021. La 
Vanguardia. Retrieved from: https://n9.cl/op1d [Last seen 24/11/2020] 



EJE08	
16 

 

total purchases made by the European Central Bank during this pandemic or the annual salary of 34 

million nurses. The achievement of the welfare state depends on governments having sufficient 

resources to finance it. Consequently, it derives the importance of designing an international tax system 

without loopholes which can effectively ensure the correct functioning of a tax collection providing the 

States with sufficient resources to cover public spending. 

Having seen the severity of these practices -which tend to be more evasive than aggressive- in the 

European Union, several measures that the European institutions could adopt to prevent them will be 

proposed. MINIMUM TAX PRINCIPLES recognized by all the European Union Member States and 

applied in a unified manner in said territories could be established; through them, States could make 

companies pay minimum rates. An example would be to impose that the effective rate of the corporate 

tax rate after discounts and deductions cannot be, in any case, less than 10%. 

Since 1975, the EU has made multiple unsuccessful attempts to harmonize the corporate tax rate. At the 

same time, Directives have been developed to combat tax avoidance and fraud within the internal 

market, related to requirements regarding tax transparency for companies. However, stronger measures 

and attempts are needed to end these situations. One of the solutions could be to CONDITION THE 

RECOVERY FUNDS OR GRANTS TO THE DEMAND TO FIGHT AGAINST TAX EVASION. 

Related to this last point, it has to be highlighted the problem of the unanimous voting system that exists 

when approving tax harmonization policies within the European Union. This system requires that those 

decisions that Member States consider sensitive, such as tax harmonization, need to be approved 

unanimously, allowing those countries negatively affected by the policies to be approved can hinder the 

free development of the EU with their negative vote. An example of this has recently happened with 

the European Covid-19 Recovery Fund, in which Hungary and Poland have vetoed the advance of the 

economic stimulus by conditioning the aid to respect the rule of law, alleging an illegitimate interference 

in their sovereignty. In the same way, Ireland managed, through the decision of the General Court of 

the EU, to face the opinion of the European Commission that forced the Irish treasury to charge Apple 

13,000 million euros in taxes not paid in other European countries. All this highlights the need to 

REFORM THE EU VOTING SYSTEM towards an absolute majority system which facilitates the 

reaching of agreements and decisions that help to fight against aggressive tax planning. 

Moreover, a SANCTIONING REGULATORY FRAMEWORK could be created in order to 

discourage elusive conducts, establishing a European directive so States can incorporate administrative 

sanctions proportional to the amount evaded or defrauded by companies which perform them, so that 

the opportunity cost of carrying such practices out and having the risk of being sanctioned is higher 

than obeying the rules. 

In line with the idea of TAXONOMY established in the EU regarding sustainability, aspects related to 

business ethics should be included to avoid the continuation of elusive and aggressive practices. To do 
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this, an organization could be created - such as the EU TAX ALERT - to prevent and disclose practices 

carried out by multinationals and sanction them when they are not adequate, neither legally nor 

ethically. 

As a conclusion, the proposed measures should be replicated at the global level in order to achieve an 

international tax system. The design of this system does not reside solely in an ethical or economic 

reason -that is, in the amount of money that a country can stop receiving-, but it is considered that it 

should be based on what such loss of money will mean for that State: less investment in education, 

health, scientific investment and, globally, less welfare state for its citizens. Without a tax reform at the 

international level, the exploitation of the existing loopholes in the different tax systems will continue 

to be in hands of the large multinationals, preventing the States from carrying out the much-needed 

social welfare policies. 
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6. ANNEXES 

ANNEX 1. RESULTS OF FORM 231 FOR THE FINANCIAL YEAR 201688 

The following table shows the results of the model 231 for the fiscal year 2016: 

Effective tax 

rate 

Number of 

companies 
Turnover Profits Accured tax 

Effective rate 

according to 

profits 

Less than  5% 31 349.270 26.746 748 2,8 

Between 5 

and 10% 
18 36.904 2.089 159 7,6 

Between 10 

and 15% 
15 137.058 28.412 3.564 12,5º 

Between 15 

and 20% 
15 89.095 7.435 1.250 16,8 

Between 20 

and 25% 
15 31.179 3.869 828 21,4 

More than 

25% 
40 290.902 23.299 7.7122 33,1 

Total 134 934.408 91.849 14.260 15,5 

 

ANNEX 2. BEPS ACTIONS 

Fifteen BEPS Plan actions have been developed in a coordinated way by the OECD and the G20: 

- “Action 1. Dealing with the chalenges of the digital economy for taxation.  

- Action 2. Neutralise the effects of hybrid mechanisms. 

- Action 3. Stregthning of Controlled foreign Corporations (CFC) Regulations.  

	

88 See AGENCIA TRIBUTARIA (2019); op.cit. 20 
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- Action 4. Limit the erosion of the tax base by means of interest deductions and other financial 

payments.  

- Action 5. Combat harmful tax practices, taking into account transparency and substancce.  

- Action 6. Prevention of tax treaty abuse. .   

- Action 7. Preventing the artificial evasion of the status of permanent establishements.  

- Action 8 - 10. Ensure that transfer pricing results are in line with value creation: intangibles, risk 

and capital and other high-risk transactions.  

- Action 11. Establish methodologies for the compilation and analysis of data on the erosion of the 

tax base and the transfer of profits and on actions to deal with it.  

- Action 12. Require taxpayers to reveal their aggressive tax planning mechanisms.  

- Action 13. Re-examine transfer pricing documentation.  

- Action 14. Make conflict resolution mechanisms more effective.  

- Action 15. Develop a multilateral instrument.”89 

 

ANEX 3. EXPLANATORY ILLUSTRATION OF TREATY SHOPPING 90 

 

The above illustration serves to explain more clearly and visually how the treaty shopping tool works. 

 

	

89 See OECD (2014). op. cit. 46 
90 I of HJI PANAYI, C. and S. AVI-YONAH, R. (2010). Rethinking treaty-shopping: lessons for the European 
Union, p. 4. Retrieved from: https://n9.cl/xaa9 [Last seen 4/11/2020]  
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ANNEX 4. SOLUTIONS TO ERADICATE TREATY SHOPPING 

There are three main solutions to eradicate the practice of treaty shopping: (i) the benefit limitation 

clauses; (ii) the principal purpose rule; and (iii) the concept of beneficial ownership.  

The inclusion of profit limitation clauses in the tax treaties is intended to prevent their abuse. It means 

that residents of States which are not signatories to the convention benefiting from them and managing 

to apply them indirectly and improperly. To prevent this, a number of conditions are required for the 

convention to be applied: the existence of a sufficient link between the third State and the residence or 

valid economic grounds. Otherwise, the application of the treaty is refused91. The United States was the 

first country to include such clauses in its treaties from the 1980s onwards, well before the OECD. 

Article 22 of the US model treaty includes a benefit limitation clause in which it sets out various 

objective tests to be carried out before applying an agreement between the US and a third country92.  

The second solution, the primary purpose rule is more generic and subjective. It consists of an anti-

abuse clause which analyses case-by-case the main objectives pursued by the operation carried out. If 

one of the main purposes of the transaction is to achieve more beneficial tax treatment through the 

application of the treaty, the application of the treaty is denied93. 

In order to comply with the minimum standards of the BEPS Plan and to prevent treaty shopping, Spain 

modified around 50 agreements to prevent double taxation by including such clauses. However, the 

double taxation agreements signed with China and Japan -countries with which more than 20,000 

Spanish companies maintain commercial relations-, the Netherlands, Norway, Sweden and Ukraine 

remain to be modified and no profit limitation clause or principal purpose rule has yet been included94.   

The last solution proposed to avoid the practice of treaty shopping is the concept of beneficial 

ownership. The beneficial owner is any individual who benefits from an income, that is who is entitled 

to receive and freely dispose of it and who resides in a State party to the applicable convention95. 

	

91 For further details, VEGA BORREGO, F. A. (2003). Las medidas contra el treaty shopping: las cláusulas de 
limitación de beneficios en los convenios para evitar la doble imposición. Ministerio de Hacienda. Retrieved 
from: https://n9.cl/x5ct [Last seen 22/11/2020]  
92 See United States. United States model income tax convention 2016. Disponible en: https://n9.cl/v8ata [Last 
seen 22/11/2020]; PETUTSCHNIG, M. (2018). Common Consolidated Corporate Tax Base and Limitation on 
Benefits Clauses. British Tax Review Issue 1, 2019, p. 68-93. Retrieved from en: https://n9.cl/ab9c3 [Last seen 
22/11/2020]  
93 See WEYZIG, F. (2013). Tax treaty shopping: structural determinants of Foreign Direct Investment routed 
through the Netherlands. International Tax and Public Finance, december 2013, p. 1-2. Retrieved from 
https://n9.cl/caxmk [Last seen 22/11/2020]; OECD (2016). Impedir la utilización abusiva de convenios fiscales, 
Acción 6 – Informe final 2015, Proyecto de la OECD y del G-20 sobre la Erosión de la Base Imponible y el 
Traslado de Beneficios. Éditions OECD (París), p. 19. Retrieved from: 
http://dx.doi.org/10.1787/9789264257085-es [Last seen 4/11/2020]  
94 See PÉREZ, B. (2019). La “cruzada” de la OECD fuerza a España a revisar su pacto fiscal con China y Japón. 
La Información. Retrieved from: https://n9.cl/m8n4 [Last seen 22/11/2020]  
95 See VEGA BORREGO, F. A. (2005). El concepto de beneficiario efectivo en los convenios para evitar la doble 
imposición. Instituto de Estudios Fiscales Doc Nº 8/05, p. 12-17. Retrieved from: https://n9.cl/mc0th [Last seen 
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Conduct companies and entities resident in a third State which has not signed the treaty are excluded as 

beneficial owners 96. 

 

ANNEX 5. LIST OF COUNTRIES AND TERRITORIES CONSIDERED TAX HAVENS FOR 

SPAIN 

At the date of this study, the list of countries and territories considered to be tax havens for Spain is the 

following: 

List of countries and territories that are considered tax heavens for Spain with the 

modifications derived from the provisions of Royal Decree 116/2003: 

Andorra* Jamaica* Luxembourg * Bermuda 

Aruba* Falkland Islands Monaco Cook Islands 

Brunei Mariana Islands Panama* Granada 

United Arab Emirates* Montserrat Republic of Seychelles 
Guernsey and Jersey 

Islands 

Hong-Kong* Salomon Islands Netherlands Antilles* The Republic of Malt* 

Antigua and Barbuda Saint Lucia 
Emirate of the Bahrain 

State 
Isle of Man 

Barbados* 
Turks and Caicos 

Islands 
Cyprus* Republic of Mauritius 

The Cayman Islands British Virgin Islands Gibraltar Republic of Nauru 

Dominican Republic 
Hashemite Kingdom 

of Jordan 
Anguilla 

Saint Vincent and the 

Greandines 

	

22/11/2020]; BARRERA FERNÁNDEZ, A. (2013). Concepto de beneficiario efectivo. Thomson Reuters, April 
2013, p. 83-84. Retrieved from: https://n9.cl/bdip [Last seen 22/11/2020]  
96 See RODRÍGUEZ LOSADA, S. (2013). La interpretación jurisprudencial del concepto de beneficiario efectivo 
en el ámbito internacional. Crónica Tributaria, Núm. 149/2013, p. 154. Retrieved from: https://n9.cl/f264r  [Last 
seen 22/11/2020]  
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Republic of Fiji Republic of Liberia 
Commonwealth of the 

Bahamas* 

Republic of Trinidad 

and Tobago* 

Republic of Vanuatu 
United States Virgin 

Islands 
Labanese Republic 

Principality of 

Liechtenstein 

Macao Special 

Administrative Region 

of the People’s 

Republic of China 

Sultanate of Oman* 
Republic of San 

Marino* 

Republic of 

Singapore* 

 

Countries with an asterisk are countries which have concluded information exchange agreements or 

agreements to avoid double taxation with a tax information exchange clause and which, therefore, no 

longer have the status of tax havens.  

 

ANNEX 6. DIGITAL SERVIES TAX ON REVENUES FROM CERTAIN DIGITAL TAX 

SERVICES  

In particular, the tax will impose a 3% duty on the following activities97: 

- Revenues from on-line advertising services: the total amount of advertising on the devices in the 

territory where the tax applies is taken into account in relation to the total amount of advertising 

on any device, wherever it may be.  

- On-line intermediation services: the revenue to be taken into account is the total amount obtained 

from the volume of users in the place where the tax is applied in relation to the volume of users 

who are participants in the service, regardless of their location.  

- Sale of data obtained from user information: the volume of users who have produced such data 

and who are in the territory where the tax is applied will be taken into account with regard to the 

total volume of users who have produced the data regardless of where they are.  

 

 

 

	

97 See Law 4/2020, of October 15, about the Digital Services Tax. BOE, num. 274, from October 16, 2020. 
Retrieved from: https://www.boe.es/eli/es/l/2020/10/15/4 [Last seen 22/11/2020] 
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ANNEX 7. TURNOVER OF AMAZON’S SPANISH SUBSIDIARIES 98 

Company/ Year 2018 2017 

Amazon Data Services Spain 5.624.712 3.356.445 

Amazon Online Spain 55.316.799 17.443.794 

Amazon Spain Fulfillment 364.974.629 211.455.347 

Amazon Spain Services 70.306.509 45.930.098 

ANNEX 8. THE BUSINESS OF THE DIGITAL GIANTS IN SPAIN 

As can be seen in the following illustration,99 companies known as GAFA pay very small amounts in 

relation to their income. 

98	RECHE,	C.	(2019).	Amazon	apuntala	su	imperio	en	España	con	su	facturación	ficticia.	Economía	Digital.	
Retrieved	from:		https://n9.cl/693r	[Last	seen	24/11/2020]	
99 See FERNÁNDEZ, E. (2019). Gigantes digitales, impuestos minúsculos: Google, Apple, Facebook y Amazon 
pagan 23,9 millones al año. El Mundo. Retrieved from: https://n9.cl/62i8p [Last seen 24/11/2020] 




