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The Islamic State and World Disorder

Abstract: the Islamic State can be regarded as a uniqaelighactor, as it aims to
disrupt world order and destroy the internatiorwaisty of States by taking the form of
one of its members. This paper examines how tlex-Bitate society has responded to
this threat. To do so it considers both the forregal rules of the international society
as well as its informal, sociological ones. It ok argued that the legal justification
usually used against the Islamic State is not nsically legal but grounded on
intersubjective perceptions of legitimacy. Thisbiscause the identity of the Islamic
State collides head-on with the collective identfythe international society and its
model for world order, based on Westphalian prilesipHence, taking an approach that
combines the English School and the constructpastulates, it is concluded that the
international society needs to destroy the IslaBtate not only as a reality but also as
an idea. Finally, three scenarios for the futuréhefislamic State are proposed.

Key words: Islamic State, international society, order, Vigastia, international law,
statehood, recognition, legitimacy, Constructiviginglish School, collective identity,
institutions, rules.
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The Islamic State and World Disorder

Introduction. Order and disorder in world
politics

Henry Kissinger affirms itWorld Orderthat each civilisation has developed its
own ideal of how international relations must bena@ved (2014: 2), and almost
always, hierarchized. Extremely different entitldé® the ancient Rome, the Chinese
Empire and the Arab caliphate of the early Islareled to be the only source of order
and legitimate power. Today the world is formalhganized under another particular
conception of order, often said to have emergeah fitte Treaty of Westphalia of 1648,
which put an end to decades of devastating waiSuimpe. Westphalfatook as the
basis of its system the modern State. Its gams wéze simple: each one of those units
was “given” the attribute of sovereignty and théigdtion to respect that of the others.
The system was conceived taking into account thep dgolitical and religious
differences between European States (Kissinger4:28)l and proposed as solution a
system void of substantive normativity: the WestiaimaStates “agreed to disagree” in
religious matters and in how to politically organis State, but accepted to be subjected
to a set of procedures to regulate their interastio

This element of neutrality makes the Westphaliastesy an appropriate model
of order to stabilize the relations between pdiitientities on a global scale. It respects
the domestic specificities while paves the waytfier development of peaceful relations
and exchanges, frequently of an economic and @lltature. This helps to create
interdependence among the participants of the ped&actor that Montesquieu already
considered key to prevent faand promote stability. Today, the world is both
Westphalian and interdependent. And, in many aspgaeems more ordered than ever
before: almost all the political entities rulingesva territory are included in the main
international organization, the United Nations, ammhe does directly challenge the
international law, their mairsystem of coordinatiofiDe Cara, 2015: 2). Economic
exports accounted for more than 30% of the wor@BP in 2013, while tariffs for
imported products are nowadays on its lowest listeveld. At the same time, the
West, the catalyser of the Westphalian value-voatldvorder, has also expanded its
own political ideals about democracy and freedomoughout the globe. In many
aspects, the Kantian dream —shared by all liberafsperpetual peace through
democratisation and exchanges seems on its waygDIi886: 1163).

Nevertheless, filling the procedural Westphaliastegn with substantive content
has come with a price in terms of order, as it &las fostered fragmentation trends
(Rosenau, 2006: 1%5)Fragmentation, or thabsence of orderis produced by very

' The term “Westphalia” is used as a generic concept standing for the system of relationships that
gradually emerged between European nations since the end of the Middle Ages, and not the 1648 treaty
itself. The importance of the peace settlement in forming that order has been overrated, as scholars
such as Andreas Osiander (2001) have pointed out.

2 Montesquieu developed the “doux-commerce thesis”, advanced in The Spirit of Laws (1748): I’effet
naturel du commerce est de porter a la paix (Book XX, Chapter 2).

* World Trade Report 2013: factors shaping the future of world trade. Available at:
https://www.wto.org/english/res e/publications e/wtrl3 e.htm

4 Weymuller, Charles-Henri. 2016. Introduction, in International Macroeconomics, Finance and Trade.
BECO1480A. Institut d’Etudes Politiques de Paris, unpublished

> The result of the clash between integration and fragmentation is what James S. Rosenau has called
“fragmegration” (2006: 2).
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different types of actors, which go from States &ls revisionist power3 to political
parties such as the Frenélont National and multinational corporations (see for
instance Reich, 199D However, there is a very specific transnatiabr that targets
both dimensions of world order -the Westphaliantesysand the integration process:
the jihadists. Jihadist organizations aim to a wartganized under Muslim law or
Shari’a, grounded on the Salafist variant of Islé®chroter, 2015: 1). Thus, on the
dimension of ideas, they can be regarded as otteeahost radical disruptive actors of
world order. However, in practice, their transnaéibnature has impeded them from
causing structural damage to the Westphalian syatehthe integration trends.

In 2014 a new jihadist organization emerged: thamg State. Its innovation
was to avoid taking the traditional transnationbhracter by seizing considerable
territories in Irag and Syria and controlling a plaion of several million people. Thus,
they were able to collect taxes and make their buginess to wage the holy war (Al-
Tamimi, 2015), while at the same time acting asreotist group that attacks civilians.
Its mixture of characteristics makes the Islamiat&seem to be moving between two
worlds: that of States and that of transnation&brac This enhances its capacities and
makes its role in fostering fragmentation singudad far more threatening to world
order than the rest of jihadist organizations. Heiice Islamic State represents a unique
opportunity to study the current tensions and @mhttions between world order and
fragmentation. To do so, the Islamic State willrbgarded as a candidate to join the
international society of States, understood inténes of Hedley Bull:

a group of States, conscious of certain commorraate and common
values, form a society in the sense that they comdbemselves to be
bound by a common set of rules in their relationi$h wne another, and
share in the working of common institutiq2902: 13).

Of course, the Islamic State is not willing to jdims kind of society, and its
member States have no intention to grant accetigettslamic State. However, all the
States in the world, including thevisionist powerscan be said to form part of the
international society. Therefore, this social frawogk is the best to study how States
react to the emergence of an actor as disruptiggarticular as the Islamic State.

Political societies are regulated by two differsets of rules: one that is codified
in law and one that is not. When the norms of ths¢ &re breached, there is a formal
sanction. On the contrary, the second set is rasoerological and its norms are
informal. Infringing them entails no formal punisént but may lead to the isolation of
the offender from the rest, resulting in what Eniierkheim called “anomié” It could
be argued that the international society also @ostéhose two sets of rules, and
therefore both are to be taken into account forphmooses of this investigation. The
first one will be studied through international lawmhereas the second one through the
theories trying to explain international relationstween States from a sociological
point of view. Thus, the question addressed here is

® Walter Russell Mead considers “revisionist powers” those States that are not comfortable with the
current distribution of influence in world politics. They include Russia, Iran and China (Mead, 2014: 69).
"In Who is Us?, former United States Secretary of Labour Robert B. Reich discussed the problem that
posed the national identity of multinational companies for the domestic policy of a country. Available at:
https://hbr.org/1990/01/who-is-us [Accessed 25 May 2016]

¢ Anomie, applied to societies or individuals, refers to a condition of instability resulting from a
breakdown of standards and values or from a lack of purpose or ideals (from Encyclopaedia Britannica).
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On what legal and social grounds does the inteoral society consider
unacceptable the existence of the Islamic State?

The hypothesis proposed is that the nature of #hemic State cannot be
reconciled with the legal and sociological condisaf the international society. Hence,
the effort to be undertaken is to specify what thiese elements that conflict with the
international society, and what role do they hawvis reaction to the Islamic State.

To test this hypothesis, this paper is structuredolows: the first part will
address the basic features of contemporary jihadiadh the Islamic State. This is
necessary to understand the nature of the orgamzand its vision regarding world
order and the international society of States. 3¢émond part will focus on the first of
the two regulatory dimensions of the internatios@atiety, the legal one. Thus, it will
study how international law deals with the emergeotthe Islamic State as an entity
that claims to be a State. This will be done thhotlte key legal concepts applicable:
statehood and recognition. The third part will md@ the social and informal norms of
the international society, as the legal rules arteable to explain alone the complexity
of any social phenomenon. In particular, it wilheter the contributions of the English
School, the classical constructivist approach ofexahder Wendt and the
transnationalist theories. This exam will be folemvby the conclusions, which will
address the initial hypothesis and propose thregdscenarios for the current situation
of the Islamic State.

Part I. Jihadism and the Islamic State: an
overview

The Islamic State needs to be understood in theegbthat made its appearance
possible. In the broader sense, this is contempgilaadist trends, while the direct
origins of the Islamic State can be found in thetable situation of Iraq following the
fall of Saddam Hussein’s regime in 2003.

Contemporary jihadism

Jihadism is a movement that aims to impose, biertaneans when necessary,
a totalitarian variant of Islam called Salafism l{&iter, 2015: 1). Therefore, it can be
best understood as both an intellectual doctriree @ammethod. Its origins have deep
roots in Islam’s history, as Salafists ate followers of the “pious forefathers” or
initial Islam, characterized by an extreme striess (Kepel, 2001: 604). Those
ancestors, including the Prophet Muhammad, arerdedaby the Salafistas role
models in all matters, including issues of modégmih the 23 century(Schréter, 2015:
1). The basic idea of Salafism already existeché 13" century, and it was a reaction
to the decline of power of the Muslim caliphatesiedlogians such as lbn Tamiyya
blamed Muslims for losing or weakening the truahfgiSchréter, 2015: 2). To put an
end to the deterioration of Islam, they insisted tba strict observance of simple
behavioural instructions and created a simple etiwde that oppose crudely the
concepts of good and evil, Muslims versus non-Muasl{Schréter, 2015: 3).

In a political sphere, Salafists advocated forrgmtoration of the golden age of
Islam (Kabunda, 1994: 50). Their ideal is the returntbé original Ummah or
“community of believers”, which was politically ued under the first years of the
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Rashidun Caliphate after Muhammad’s death. AccgrdinSalafism, as well as initial
Islam thinking, the world can be divided betwdear al-Islam or the Muslim world,
and Dar al-Harb, or the realm of war. The mission of Muslims is drpand and
incorporate theDar al-Harb regions inhabited by the infidels (Kissinger, 201402;
Kabunda, 1994: 48).

Here it is where Jihad (or Holy Struggle) appe#&mwcording to Gilles Kepel,
Jihad refers to the effort to which every Muslimoisliged in order to spread Islam
through all necessary meai2001: 605). Despite frequent simplifications, tbi$ort
can be referred to a society or the entire wonld,abso to oneself, constituting an inner
struggle (Kepel, 2001: 605). As the Muslim sitdsédm.org pointsAllah made Jihad
obligatory, in all its forms, whether it is the ith of society or seff Of course, not all
Muslims justify all the possible means —i.e., viale- through which Jihad can be
fought. It is in this point where “jihadists” appeas a distinctive group: jihadists
attempt to accomplish their goals by means of um#€Schréter, 2015: 2), while no all
Salafist accept those methods. Finally, it is @asportant to take into account that the
Salafists and therefore jihadists are Sunni, ag thie as reference the four Rashidun
Caliphésa (632-661 A.D.), while the first three ore® considered illegitimate by the
Shiites™.

History and modus operandi of the Islamic State

The Islamic State can be said to have ultimatelyeaped as a reaction to the
national States. One of the most important elementsmderstand its rise is the Islamist
theory of the Egyptian Sayyid Qutb. Under the datship of General Nasser, Qutb
stablished that the entire world, including the Muscountries, was to be considered in
the state ofahiliyya, this is, living in the barbaric condition previotes the arrival of
Islam (Kepel, 2001: 39). Thus, Qutb de-legitimizéde government of Arab
nationalistic rules such as Egypt's Nasser or &pddam Hussein.

Thus, the invasion of Irag by the United States )(l&8d the consequent
overthrowing of Saddam opened a new period fullpossibilities for Iraqi Salafi
Islamists. The Jordanian militant Abu Musab al-Zavgquickly formed al-Qaeda in
Irag (AQI). Its goal was to target US occupatiomcés and their local collaborators
(mainly Shiite), in an attempt to foster a sectaraavil war between Sunnis and the
majoritarian Shiites, which had acquired control tbé government thanks to the
democratic elections organised by the US (LaubMasters, 2016). After the killing of
Zargawi in 2006, its successors rebranded the @a@on as the Islamic State of Iraq,
and later, the Islamic State of Iraq and LevaniL(ISThis last change in the name
reflected the growing interest of the group fori&ywhich was immersed since 2011 in
a bloody civil war. ISIL used extensively Syrianri®ry as a safe-haven under the
leadership of its new leader Abu Bakr al-Baghdadi.

Today, al-Baghdadi’'s organization has shown thatethare several ways to
carry out an armed Jihad. This became obvious odu2@ 2014, when the leader of
ISIL proclaimed the “Caliphate” from the Great Mosgof Mosul and renamed the
organization as “Islamic State”. This event marlaednilestone in the history of

? Al-Islam.org. Jihad (Holy Struggle) is an Obligatory Duty [online] Available at: http://www.al-
islam.org/a-muslim-in-society-al-balagh/jihad-holy-struggle-obligatory-duty [Accessed 25 May 2016]
1% shiites believe that Muhammad's proper successor as Caliph was his son-in-law and cousin Ali, who
was only appointed as last source once the three first Caliphs had already died.
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jihadism, as implied a Copernican revolution on howvage war against the infidels.
Al-Baghdadi's “Caliphate” evokes the territorial lpigal entity established during the
first years of Islam, which ruled over the ternésrthat Muhammed and its successors
conquered (Danforth, 2014). For a jihadist, Calipha a “magic word”, as evokes the
previously described golden age of Islam to whiwytseek to return.

Jihadist groups have been characterised duringz@fleand 2% centuries by
their irregular, and more particularly asymmetricaarfare. Their fighting is irregular
because is population-centred (see figure 1):umgle among state and non-state actors
for legitimacy and influence over the population®iose control is at stake (US
Department of Defence, 2007: 54). On the contragular or conventional warfare is
characterized by targeting the enemy’s armed foircélse battlefield. In addition, it is
asymmetrical because the disproportion of militasgans between them and the States
that they are claiming to battle is enormous (Bo#a 2006: 17). Under these
conditions, terrorism came as the natural tactigif@adist groups. Amongst them, Al-
Qaeda became the paradigm of efficacy and exglmitaif asymmetrical warfare. Its
way of fighting can be considered as ultra-advanéed Rod Thornton interestingly
argued, in the 11/9 attacks, jihadistsuck with box cutter$...] with an outlay of
perhaps $500,000, causing $18 billion worth of dirgamage&2007: 1).

Astonishingly, a decade after, Al-Qaeda’s heir ap fihadist organization
abandoned —at least partially- this innovative a@fto return to something closer to
the regular fighting methods. The Islamic Statgxproach to war in Syria and Iraq
matches accurately the definition put forward by tHs Department of Defence: it uses
a territory with a population to raise taxes anlgeotresources in order to conduct full-
scale military operations against regular armededsrof States (mainly Syrian and
Iraqi). It is also true that this has come togethigh guerrilla-type asymmetric warfare:
the Islamic State has broken the rules of regudgatihg, aiming to civilians, breaching
jus in belloand overall, rendering their opponents’ militagpacities inadequate to
combat them. However, the point is still relevaten if sometimes the Islamic State
acts like a “traditional” terrorist group, its natuis substantially different because it
holds a territory and a population. As Audrey Ku@honin stresses, the Islamic State
may use terrorist tactics, bitiis not really a terrorist organizatio(R015: 88).

Contrasting Conventional & Irregular Warfare

Conventional Warfare Irreqular Warfare

rd ~

S
' ~
Effect Desired: ’ ~ o
Influence Govt Government /
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p ‘Military - - ~ o ! Population, Military
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Effect Desired: ‘ Effect Desired: ‘ Effect Desired: Effect Desired:
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FIGURE 1. The core difference between conventianal irregular warfare. Source:
US Department of Defence, 2007
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In fact, worryingly enough for its enemies, theatsic State has proved to be
more consistent with its claims of being a calighéian anyone first expected. How has
managed to do it? In early 2014, ISIL leaders redlithat the group had overextended,
feeling the need for a change of strategy. AccgrdinAl-Tamimi (2015: 4), the group
withdrew from several Syrian provinces in orderféaus on only a few, including
Raqqga. The organisation aimed to become the onmtedrgroup present in them.
Implicitly, ISIL was exercising the monopoly on eoce, to use Max Weber’s famous
terms. And from a politiological point of view, thiconstitutes the basis for any
territorial authority with power over populatiorlSIL, much stronger than before, also
launched its expansion in Iraq, particularly inl&ah (al-Anbar province), a Sunni-
dominated city that posed to the US Army many igeaocy problems during the
occupation that started in 2003. In the newly ocadiities and villages, ISIL —the
Islamic State since June 2014- extended its contret population, especially through
the application of the Salafist extremely severarBnlaw. This would include lashes
for the consumption of alcohol and crucifixion fmajor robberies (al-Tamimi, 2015:
4). But severe punishments are only a small paat miuch more complex institutional-
legal system. Due to the vacuum appeared in thicpadiministration, the Islamic State
started to develop public services through “Islai@&rvices Committees”. Following
March and Revkin, it alsarticulated elaborate rules for property and laf2015). In
fact, legal and administrative documents boomedmfrphone subscriptions to
regulations on fishing (Al-Tamimi, 2015: 6). In myamrovinces, the organization
opened offices to which residents can address @nip] even against the Islamic
State’s fighters (March and Revkin, 2015). It atemtinued to collect taxes previously
payed to the Syrian and Iraqgi authorities, and #ameously developed a “public oil
company”, which could make around 1.5 million ddl@er day (Solomon et al, 2015).
The will of the Islamic State to “go territorialaa ultimately be found in the fact that it
rejected pledges of allegiance made by cells arall $attions without real capabilities
of controlling land (India and Gaza) (Al-Tamimi, AR 7). Indeed, real territorial power
is a prerequisite to be considered part of thepBate: this is why the factions in north-
eastern Nigeria (Boko Haram) and Libya were oncibiatrary accepted as “provinces”
of the Caliphate (Al-Tamimi, 2015: 7).

The double, paradoxical nature of the Islamic State

From the history of the Islamic State it can beataded that the group has taken
the form of a territorial political entity, aimingp hold the monopoly of violence and
developing on it the public administration typicdlany conventional State. However,
as a jihadist organisation with a political andgielus agenda, it is close to Al-Qaeda
and similar groups. Thus, the Islamic State casai@ to combine two different natures,
each one grounded to a different kind of legitim&my one hand, that of States, whose
legitimacy ultimately derives from a government troling a defined territory and the
population who lives within its limits. On the othieand, that of transnational jihadist
groups, which propose a political order organizedau the principles of political Islam.
Thus, the Islamic State is paradoxical: it attatlescurrent world order (both defined in
Westphalian and globalization terms) but at theesime adopts the form of the basic
unit —the State- of the system it aims to desthdgrch and Revkin captured very well
the essence of the Islamic StatiSIS ideas have filled a hole both in governance in
Irag and Syria and in the global Salafi-juhadistlipoal imagination (2015). The
following sections will focus on how the internatad society regards this unique and in
many aspects, unfamiliar, entity.
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Part II. International law and the Islamic State

Al-Baghdadi’s claim that the entity he rules is alighate, and thus a State, is
extremely bold from an international law point aéw: statehood woulde jureplace
the Islamic State on an equal footing with the W&y other major power. In general,
it seems that the authors that have studied thenlslState’s statehood agree on saying
that it is not a State (see for instance Shany.e@a@nd Mimran, 2014; Hakimi, 2014,
Allen-Mestrallet, 2015). However, they also presehiferent arguments: Allen-
Mestrallet stresses that there is no clear, honmamen population tied to the Islamic
State (2015: 178). Shany, Cohen and Mimram poattttie main reason for denying its
statehood is annwillingness of States to recognize the IslamateSas a State under
international law(2014).

The aim of this part is to try to understand thiéialilties that the Islamic State
poses for international law in matters of statehand State recognition. As it will be
argued, a number of the problems that arise arexatisive to the Islamic State, but
rather show the tensions and contradictions betw#&emational law and practice, and
are partly due to the changes that the interndtioelations are experiencing as
described in the first part. This section is dididm its turn in three subparts. The first
one is devoted to the current international legamework on statehood and State
recognition, while the second one is its applicatio the Islamic State. Finally, the third
subpart will make some concluding remarks.

Statehood and recognition: a problematic relationsip

There was a time, the jurist James Crawford explautnen recognition of States
was self-evident, as it did not exist as separat@ fstatehood (2006: 12). Any supreme
power ruling over a delimited territory was a Stateid other States “naturally”
addressed to it accordingly. It was in the ninditeeentury when the positivist jurists
stressed that if a new State was created, itsesasgence would necessarily entail legal
consequences for the rest of States in terms bfsrignd duties (2006: 12). Hence, new
States needed the “permission” of the already iegjsbnes to become part of the
international society of States. Even if this skange wasargely doctrinal(Crawford,
2006: 13) it paved the way for an important presiEy debate: what does it mean
under international law that a State recognizesrendstate?

There are two main answers to the question. Thiiysts would agree with the
constitutive theory, which says thatis the act of recognition by other States that
creates a new State and endows it with legal pedggn(Shaw, 2014: 322). Its
alternative is the declaratory theorgcognition is merely an acceptance by States of an
already existent situatio(Ghaw, 2014: 322). If the declaratory theory igect, the act
of recognition would be to some extent irrelevantrf an international law perspective,
because then even the non-recognizing States wdeuldctotreat the non-recognized as
a State. However, international law is morgyatem of coordinatio(De Cara, 2015: 2)
between Sates than a complete legal structure exigcutive capacities to enforce its
decisions, and neither theory is unanimously applie fact,actual practice leads to a
middle ground position between these two perceptiShaw, 2014: 323). Thus, even
the Arab States that do not recognize Israel wooldcontend that it iotally devoid of
powers and obligations under international I§8haw, 2014: 323); but at the same time
recognition has major impacts for new States, sisctacilitating access to the UN.

~10 ~
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Some jurists, such as Jean Dupuy and Hersch LadetrpDe Cara, 2015: 107)
have tried to put an end to the confusion on Sttegnition. The theory of the latter,
the legal duty to recognitioronce the recognized entity meets a set of comditior
statehood (Lauterpacht, 2013: 26) is especiallyl-kredwn. However, this approach
faces an immediate problem, namely that there isuoh agreed set of conditions. In
fact, there have been several attempts to estabtish The first and most important
initiative is the Montevideo Convention, a treaigned in 1933 by a group of 20
American Stat€s. Even if its scope and law-making forces are kmi{Grant, 1998:
434), it is still today extensively quoted. In fisst article, the conditions that a State
must comply to be consideregarson of international lavare: a permanent population
(1), a defined territory (2), government (3) angamaty to enter into relations with other
states (4).

Crawford added in 1979 independence as a fifth itiongd namely the ability to
operate without having to respond to any othereSttd set it athe central criterion
for Statehood(2006: 62)°. Together, those five conditions form the corewdfat
Crawford calls theeffectiveness criteriaNonetheless, some authors have proposed to
expand the list again. This is the case of ondefarticles addressing the issue of the
Islamic State: Shany, Cohen and Mimran inclutegitimacy From their analysis it
derives that they consider as illegitimate thoddies lacking recognition‘illegitimate
entities” cannot function as States in the inteiov@l community by, for example,
joining the United Nationg2014). In fact, international law recognizes easdt two
situations in which legitimacy may be more impotté#man the effectiveness criteria.
The first one is the legitimacy that arises fronif-determination (Crawford, 2006:
110), granted to those entities able to pass the teaer test” (UNGA Res 1541
XV)'%. Amongst other conditions, the test requires tlaatterritory must be
geographically separated and culturally distinotrfrthe country administering it. The
second case for legitimacy refers to entitiesrgilihe salt-water test, which ggema
facie faced with the principle of territorial intaty of their parent StategVidmar,
2013: 63), codified in article 2.4 of the UN Chart€he International Court of Justice
(ICJ) concluded in the Kosovo Advisory Opinion (BQ1hat unilateral declarations of
independence may not be illegal if they do not imeaunlawful use of force or other
egregious violations of norms of general internagiblaw, in particular those of a
peremptory character (jus cogefs) This view is consistent with the doctrine of
remedial secession, according to which forming & B¢atemay be the last resort for
ending [the] oppressionf a community (Vidmar, 2013: 26) All in all, the condition
is not breaching international law, especially tlgio the use of force.

! Convention on Rights and Duties of States (adopted 26 December 1933, entered into force 26
December 1934) OAS, Law and Treaty Series, no. 37.

12 crawford also takes into account some more conditions, including permanence, willingness and ability
to observe International law, a certain degree of civilization, recognition and legal order. However, he
considers them “other criteria”, which are only sometimes suggested (2006: 89).

B Article 1.2 of the UN Charter establishes as a principle of the UN to develop friendly relations among
nations based on respect for the principle of equal rights and self-determination of peoples.

1 Principles which should guide members in determining whether or not an obligation exists to transmit
the information called for under Article 73e of the Charter, UNGA Res 1541 (XV) (15 December 1960)

> Accordance with international law of the unilateral declaration of independence in respect of Kosovo
(Advisory Opinion) 2010. ICJ Reports, para. 81.

' In the Kosovo Advisory Opinion, the ICJ refused to assess the situation of Kosovo in terms of remedial
secession because it was out of the scope of the question posed by the UNGA. ICJ Reports, para. 83.
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However, Shany, Cohen and Mimran move beyond thege “legitimacy
exceptions” and establish legitimacy as a geneit@rion for statehood. Their vision is
best resumed by Jure Vidmar, who argues that ientetimes there has been an
entanglement of democratisation with state creaf@@i3: 64). In Vidmar’s viewi is
the acceptance of the declaration of independehatcreates a State (Akande, 2013).
Therefore, States do not necessarily emerge freneffiectiveness criteria, nor the salt-
water test or the non-use-of-force. Their very &xise is on other States’ hands.
Vidmar's assertion has been criticized by sayingt tthegal criteria (the five
effectiveness conditions plus the two “legitimacxceptions”) still matter (Akande,
2013). However, one thing is clear: the introduttal a general legitimacy condition
for statehood implies opening international lawptditics, as legitimacy is at the end a
subjective notion, and can become more politicahtkegal. Inevitably, legitimacy puts
the emphasis of statehood on recognition, whickuin is ahighly political process
(Shaw, 2014: 323) because international law doésegulate it: it is a unilateral act of
a State. In this scenario, international law wdugd at best, of secondary importance.

Nonetheless, denying or granting statehood thraegbgnition has some limits. The
most important one is that (non-)recognition mustcbllective; it needs to come from
the international communitfShaw, 2014: 338). If an entity faces a collective non-
recognition, its statehood is threatened in legal factual terms (see for instance the
case of Rhodesid. Even Oxford's Professor Dapo Akande, in hisigui¢ of Vidmar's
postulate, admits that collective recognition and-recognitionead to the creation of
Statehoodr to the denial of it (2013). On the contrary,emh(non-)recognition is only
partial the balance seems to tilt towards full graton. Kosovo is one of such cases.
The number of States recognizing it (111 UN menfB@tes on 17 April 2016) has
grown at a steady peace between 2008 and '2qb8wever stagnating after this
period). Another interesting limit to collectiveaim)recognition was established in the
ICJ Advisory Opinion on Namibia (1971), where itsasaid that un-recognition could
not be extended to the atke effects of which can be ignored only to theiment of
the inhabitants of the territof§, such as registration of births and marriages. ¢i@w,
this limit refers more to the populations thanhe statehood of the entity itself.

International law and the case of the Islamic State

A number of authors have stressed that the Isl&tates accomplishes or is close
to the five effectiveness criteria (Shany, Cohed &fimran, 2014; Coleman, 2014;
Allen-Mestrallet, 2015). This article will only dictly address the two most disputed
and questionable ones, namely a permanent populahd the capacity to enter into
relations with other States, while the other crdtevill be tested through them.

Allen-Mestrallet points that the condition of a pement population is not met for
now, as there is not a homogeneous populationttigtie Islamic State (2015: 178).
However, this is debatable. As argued in the fpest, the Islamic State has developed a
complex institutional-legal system grounded dorag-standing theory of statecraft and

7 Shaw admits that membership of the UN constitutes powerful evidence of statehood (2014: 337).
'® Rhodesia declared its independence in 1965 and in the years of its existence [until 1979] did not
receive official recognition from any State at all (Shaw, 2014: 339). The State disappeared soon after.
% Kosovo Thanks You. 2015. Who Recognized Kosovo as an Independent State? [online] Available at:
http://www.kosovothanksyou.com/ [Accessed 17 April 2016]

20 Legal Consequences for States of the Continued Presence of South Africa in Namibia (South West
Africa) notwithstanding Security Council Resolution 276 (Advisory Opinion of 21 June 1971) para. 125
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legal authority (March and Revkin, 207. It seems conscious about the need of
homogenising its populations and can be said tinimeersed in a process to totally

control a defined territory and its inhabitants. dddition, the Islamic State has the

means to do it. Hence, fulfilling the condition permanent population once the

government and territory criteria are accomplisisedeteris paribusa matter of time.

The second disputed effectiveness criterion is Iff@mic State’s capacity to
enter in relations with other States. By relatiahsis meantthe full range of
international relationsa State is capable of establishing (Crawford, 2@19, and not
only those that companies, ONGs and even indivedosy have with States (see for
instance the Soering c&%e Therefore, pointing the “military relations” dfie Islamic
State with for instance the US may not be enoughQaeda was clearly a non-State
actor and still the US declared war on the groupweler, it has been noted that the
capacity to enter into relations with other Staigsnore aconsequence dafhan a
condition forstatehood (Grant, 1998: 434). Thus, it is diffidol apply this criterion as
an effectiveness condition, as it has more to db wcognition than to statehood itself.

Once the Islamic State has been found considerabhsistent with the
effectiveness criteria, it is necessary to turrih® two “legitimacy exceptions”: self-
determination and breaches of international lawe Tlamic State cannot claim self-
determination, because it clearly fails to passsdiewater test: its parent States, Syria
and Iraqg, cannot be regarded as “colonial powensaddition, the group used force to
“proclaim its independence” in Mosul on June 29120Therefore, according to the
case on Kosovo’'s declaration of independence, meedi before, the same act of
proclaiming the independence of the Islamic Stads Wegal. Other factors, especially
the violation ofjus cogengor peremptory) norms such as torture and genbtithn
also be taken into account. Thus, even remediassan (in case it had any legal
value) could not be claimed.

Therefore, it seems that the Islamic State accampd the five effectiveness
criteria but fails to fulfil the legitimacy conditns for statehood. Which one of the two
sets should prevail? It is in these conflictuauaitons where recognition tilts the
balancé* as the international society “boycotts” it, th&amic State is not a State.
However, following Vidmar's argument it is also gdde to ask what would have
happened if, instead of a collective non-recognitihe Islamic State had achieved the
support of the international society. Then it wouldve been declared a State,
regardless of the effectiveness criteria and tig@gimeacy conditions. If this is true, it
would confirm that international law is only of sedary importance on the crucial
legal issue of statehood.

There is some evidence to say that Vidmar's théoiglose to reality. Jackson
and Rosberg emphasized that many African countn@ge ceased to be States

! March and Revkin argued in Foreign Affairs that the Islamic State aims to establish scrupulous legality
for itself, from its very “constitutional” foundations to its narrowest public policies (2015).

2 European Court of Human Rights case of Soering v. the United Kingdom, Judgment (1989)

> US Secreta ry of State John Kerry stated that the Islamic State is responsible for genocide against
groups in areas under its control, including Yezidis, Christians, and Shia Muslims. March 17, 2016.
Available at: http://www.state.gov/secretary/remarks/2016/03/254782.htm [Accessed 16 April 2016]
*Itis here in particular [in cases of conflicting and controversial claims] that recognition and, equally
important, other State practice relating to or implying a judgment as to the status of the entity in
question are important (Crawford, 2006: 718).
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according to the basic criteria of government,itieny and population (1982: £J. If
they have kept their capacity to enter into retaiovith other States is because third
States and multilateral institutions have contintedreat them as such. In a similar
way, Bosnia-Herzegovina was granted recognitionneifeit failed to meet the
effectiveness criteria for statehood (Akande, 2008) the contrary, Somaliland is not
considered a State even if it fulfils the effectiges conditions, proclaimed its
independency without the use of force and can deemrgued to be democratically
governed®.

However, there is a last, more direct, and aboldegjal reason for which the
Islamic State cannot be considered a State untkmnational law. Its starting point is
that the case of Islamic State differs from all ¢tieer unrecognized entities in the world
because it is founded on the concept ofilnemali’, as explained in the first part. The
Ummah when considered as a political community, entiés separation of the world
into Dar al-Islam, or the Muslim world, an®ar al-Harb, or the realm of war, inhabited
by the infidels. Muslims are granted legitimacyctmquer and subdue the infidel world.
All these principles contradict, as Henry Kissingekplains (2014: 102), the
international legal and political world order. Ik inter-State relations are nowadays
based on a system that has been called here Wkstphentities having an internal
sovereignty and the external duty to respect otlsengereignty. Hence, States should
be too aware of the Islamic State’s disruptive reaftom an international law point of
view to even consider granting recognition to ibwito allow the entrance to the
international society of States of a member who f@asespect for its core rules and
principles, starting by the UN Charter? What entistriking is that none of the scholars
reviewed in this paper, with the exception of Cadenf20143°, consider the fact that
the Islamic State’s claim on statehood is diamalisicopposed to the foundations of
international law. Instead, authors such as Sh@ofen and Mimran put forward non-
recognition to justify the non-statehood of theusic State. This is problematic since it
introduces subjective notions into law, while thare more relevant legal arguments.

The limits of the legal analysis

The case of the Islamic State shows the fragilityirgernational law in
addressing statehood, which in turn is crucial esih@ives access to States’ exclusive
rights and duties. Here it has been argued thalstamic State is not a State primarily
because its nature (based on the politisaimal) is contrary to the essential legal rules
of the international society of States, startinghvihe principle of sovereign equality of
States found in article 2.1 of the UN Charter. As the other statehood conditions,
despite arguably fulfilling the effectiveness atide the Islamic States fails to comply
with the “legitimacy exceptions”, as it is not almual territory and in its formation it
has clearly broken some crucial international lales, especially the use of force.

% The authors write under a political scientist point of view. Hence they consider that a State is
characterised only by a population, a government and a territory. See for instance Dahl, Robert A. 2015.
On Democracy. 2" edition. New Heaven: Yale University Press

?® See for instance Eubank, Nick. 2011. In Somaliland, less money has brought more democracy. The
Guardian, 26 August [online] Available at: http://www.theguardian.com/global-development/poverty-
matters/2011/aug/26/somaliland-less-money-more-democracy [Accessed 16 April 2016]

>’ Ummah refers to the “community of the believers”, materialized under the political form of the
Caliphate. The caliphate that the Islamic States claims to have formed evokes the political entity that
conquered half of the known world in the early stages of Islam.

%% Coleman admits this exclusive nature of the Islamic State (2014: 5). However, he does not answer
what is its impact when assessing the statehood.
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However it has also been said, following Vidmahedry of recognition, that all
these conditions would have been irrelevant if iflamic State had been granted a
collective recognition. It is true that there isevdence to sustain such hypothesis, and
that the Islamic State’s illegitimate character lgomake it in any case extremely
unlikely. But the case of the recognition of somieigan States and its opposite, the
non-recognition of Somaliland, seem to show thabgaition is indeed used as a
general condition for statehood, and notparticular, conflicting cases(Crawford,
2006: 718). Hence, Vidmar’'s argument about poliedriven recognition as a first-
rate criterion for statehood gains force.

On more general terms, it can be argued that iatemal law faces severe
difficulties when it comes to statehood and recbgni While prominent scholars, such
as Crawford and Shaw, agree that the declaratieeryhof recognition is more
appropriate than the constitutive theory, Statetpra tends to question their opinions.
It seems that collective (non-)recognitions ardisight and necessary to grant or deny
statehood. This is problematic because it conttaditze most widely accepted legal
doctrine (the declaratory theory) and creates daygions: it gives rise to “legal” States
failing to act as States (Jackson and Rosberg’sa&frcountries) and unrecognized but
“working” States (Somaliland and the Islamic StatBhomas Grant may be right in
asserting that the notion of statehasdat least in part, historically continge(it998:
456), however the problem arises from the fact ¢hiatent conditions are more political
than legal, as they are based on a concept, legitinwhich is highly subjective.

To put an end to this mismatch, a possible solutroald be a treaty setting the
criteria for statehood. Following Lauterpatch’sag&tates could engage themselves to
recognize the statehood of entities fulfilling thgreed conditions. Those could be in
turn more or less complex to meet and to intergret,in any case the legal basis for
recognition would be more solid. And if recognitipnocedures are clear, its conflict
with statehood could end. Needless to say, Statesdwbe probably unwilling to sign
such treaty, as recognition is a very attractiveiffn policy lever. Needless to say, here
international law suffers from its main weaknebg lack of a clear executive branch.

All in all, from this legal part it can be concluti¢hat international law cannot
explain by itself much of States’ practice wherammes to recognition because it uses
the concept of legitimacy as strictly legal whemsinot. Undoubtedly, legitimacy can
have a clear legal sense: consider the two “legitynexceptions” for granting
statehood. However, it seems to have been usée ilstamic State case as a cover for a
subjective perception of who is legitimate and whaot. Using legitimacy in this
subjective way but in the contrary direction, B@smias granted recognition even if it
was clear thait did not have a government in effective controit® territory (Akande,
2013). Thus, if tomorrow there is a sudden chamgthé governments’ opinions and
everyone agrees that the Islamic State is legignaatd Bosnia is not, then the Islamic
State should be granted recognition and Bosniakpfrom it..

Part III. The international society and the
Islamic State

International law is clearly insufficient to exptathe reaction of States to the
Islamic State. The legal rules for recognition idalwith the perceptions of legitimacy
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of the members of the international society of &taflherefore, it seems necessary to
study those subjective elements to find the ultemwatisons for which the Islamic State
cannot be granted statehood. The ideal frameworkhich to study States perceptions
is a society. As said in the introduction, all stieis develop informal rules of behaviour
separately from the formal, legal ones. For instamnt the international society there is
no legal rule establishing that the public authesitof a country must apologize to
another State for a past offense, such as a déwgstear or colonialism. And still, it is
frequent to do so. For instance, Germany apologiadéoland —a much weaker State-
in 1994 for the suffering caused during World W#.1 Germany’s act could be
regarded as an observance of one of those infoso@bl rules. Understanding their
dynamics is key to explain the attitudes of thermational society towards the Islamic
State.

Thus, the first subpart of the section will expodee main theories of
international relations that consider the relatiops between States from a sociological
point of view. They are the English School, thessleal constructivist approach of
Alexander Wendt and the transnationalist theodksof them can be applied to the
Islamic State and explain different parts of itsrrent situation in front of the
international society. This will be done in the @ed subpart, followed by a short
concluding section.

Sociological approaches to international politics

Many international relations scholars have considethe relations between
States as characterized by anarchy, namely aistatieich there is no higher authority.
Anarchy is seen by some of them, the so-calledsteahs an inherent characteristic of
international politics, either caused by human regtas Morgenthau defended (1955
[1977]: 84), or by the international system’s stune, as Kenneth Waltz proposed
(1979 [2010]). Realists defend that States ard aehre of this nature and act
rationally, this is, as if their existence only daped ultimately on their own actions.
Thus,wars occur because there is nothing to prevent th@faltz, 1959: 232). In this
scenario, relations between States could only bdied through the notion of an
international system: a set of interactions betwaits -which may be of cooperative
or conflictive nature- and which establish someetgporder (Garcia, 2012: 9).

However, other authors go further and argue thateStform not only a system
but also a society. A society makes possible thergemce of rules and institutions
shared by States (Bull, 2002: 13), while in a gysthis would be impossible. This is
not to say that international politics are not eleéerised by anarchy, which is obvious
that exists as there is no world government. Oncihr@rary, as the English scholar
Hedley Bull stressed in his woilhe Anarchical Sociefywhat is proposed is that even
in the absence of any higher authority the Stagtsmr some of the characteristics that
define a society (2002: 44). In fact, Bull concaitbke international society of States as
only one of the forces or elements present in matéonal politics, and states that it
permanently competes with the other ones, nantled¢y state of war or and of

» Murphy, Dean. 1994. Germany Asks for Poland's Forgiveness : Europe: Apology issued on the 50th
anniversary of the Warsaw Uprising. Los Angeles Times [online], August 2. Available at:
http://articles.latimes.com/1994-08-02/news/mn-22740 1 warsaw-uprising-poland [Accessed 26 May
2016]
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transnational solidarity or conflic{2002: 49). It is not difficult to imagine thatday
the international society is particularly strongemttompared to the other eleméhts

Systems and societies both establish order amangngmbers. Order is
necessary teustain the elementary or primary goals of sociéd (Bull, 2002: 51),
starting by States’ survival in the case of thernational stage. However, the type of
order that an international system and an intevnatisociety establish differs. In the
international system, order can only be ultimatebsed onself-help (Waltz, 1979
[2010]: 105), which implies the use of force. Om ttontrary, Bull affirms that in a
society order is maintained through three elememtsense of common interests (1),
rules that establish how to behave accordinglyhtont (2), and institutions that make
those rules effective (3) (2002: 51).

As seen in the introduction, in Westphalia it waade clear that States have
some common interests, being the first one them swrvival. This primordial goal can
be derived in a number of secondary common interése prevention of wars, the
promotion of economic prosperity and even the emvirental issues (Bull, 2002: 63,
Buzan, 2004: 186). Thus, the first element of doweder between States is
accomplished. The second one, the rules, takestwbeforms mentioned in the
introduction: the legal norms, namely internatiolzal, and the informal ones, which
include moral precepts and established practicdl,(R002: 64). The third element
necessary for order -institutions able to enfoleerules- is present in the international
society under several forms. Bull defends thatthese is no supreme authority in
international politics, States themseha® the principal institutions of the society of
States(2002: 68). Buzan establishes a distinction betwpemary and secondary
institutions. The first set could be equalled tollBuas it is up to States to adopt,
enforce and change the rules most deeplyted in values held commonly by the
members of interstate societig@004: 181) On its turn, secondary institutions take the
form of regimes and formal international organiaas (Buzan, 2004: 172). Thus,
secondary institutions can be considered a “stehdt’ and constitute evidence of the
vitality of the international society.

In the international society, as in any other, legies are especially relevant to
maintain it, as they are the clearest norms of gondEven if today some authors still
consider that international norms dasv improperly so-calledAustin, 1869: 187},
this legal corpus has crystalized in the form ohgnaecondary institutions, such as the
United Nations Conferences (and subsequent agrésmamd regimes like the
International Court of Justice (Buzan, 2004: 18&3. Bull points it, the primordial
function of international law has be@nidentify,as the supreme normative principle of
the political organisation of mankind, the ideaabkociety of sovereign statéa002:
134). This is particularly true in periods in whicbnflict prevails over cooperation,
such as the case of the Cold War (Bull, 2002: ¥54) fact, international law and the
international society are intimately interdependéiit is considered that there are no
international centralized legislators and execuyttirs fact that such an extensive body

%% This means that current international politics are closer to what is considered an international society,
regulated by rules and institutions, than to a system, where interactions depend on each State’s power.
> The positivist writer John Austin considered that International law was law “improperly so-called”
because there was no sovereign authority over States and therefore no sanction assured.

*Du ring the Cold War, the adherence of both communist and non-communist states [...] to some
common terms of international law [...] helped to maintain, in a period of inevitably contracting
consensus, some elements of a common framework (Bull, 2002: 154).
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of legal rules for the relations between Statesfloasished can only be attributed to the
existence of an international society. If, on tlemtcary, there was no sense among
States of being members of a peer group, how coitktrnational law had been
developed? Therefore, the existence of an intemnalisociety presupposes that of
international law and vice versa: the constructadnthe international society has
occurred hand in hand with the emergence of intemmal law. Now is time to look at
how this process has been possible. To do so,aigtractivist approaches are of great
help.

Constructivism is not only a theory of internatibrelations, but amntology of
social life (Wendt, 1999: 193) that puts the emphasis on theerksion of ideas: it
stresses that in societies, ideas have an autorsoexastence and can beconaises of
social phenomen@ébanez, 2015: 193). Instead of focusing on mateonditions as the
main explanation for States’ interests and theeefactions, as the realists @099:
140), Wendt assesses that it is the study of idésas must be privileged, and especially
how those ideas are shaped and transformed. Foca&ructivists, this process is
carried outintersubjectively(Wendt, 1992: 401; Ibafiez, 2015: 203). Ideas,uttiog
beliefs, collective meanings, knowledge and valapgear through interactions between
agents, and crystalize in shared structures (Iha#@i5: 196). In short, ideas are
collectively originated (Wendt, 1994) and have @ngences in States’ behaviour. This
is why Wendt stated his well-knowanarchy is what States make 0f1992): if the
international system is anarchical, it is becauages have defined it this way, and acted
accordingly with this idea. The constructivists ¢hns explain to the English scholars
how the international society has emerged: it & pihoduct of interactions between
States, together with the accumulation and transdtion of ideas in the international
structures. Amidst these ideas, the most impodass are identities, as they constitute
the basis of interest8Vendt, 1992: 398). Identities define who “we” ab®th at the
national level and the international one: commanidies of States allow the exclusion
of “the others” from the international society théyrm. Hence, a constructivist
explanation for the previous example of a poweStdte apologizing to a weaker one
for colonial crimes may be explained by the feathaf offenders tdose face(Ramel,
2016: 96), to put its shared identity at risk.

However, a crucial question for the Islamic Staeains unanswered: how can
an actor become part of the process of constructiahe international society? Both
Bull and Wendt take the State as the basic membireanternational society. Wendt
affirms that a State existseforethe international society. Thi@e-socialor essential
State(1999: 201) has five attributes: an instituticlegal order (1), a monopoly on the
legitimate use of organised violence (2), an orgaion with sovereignty (3), a society
(4) and a territory (5) (1999: 202). Hence, itiear that a State needs to fulfil these
criteria in order to take part in the internatiosatiety. But are they sufficient? That is,
do all essential States participate in the shadand shaping of international ideas?
Wendt seems to affirm that, in order to be pathefinternational society, a State must
in addition have its sovereignty recognized by thibers (1999: 208), even if
sovereignty itself isintrinsic to States(1999: 209). Therefore, only the entities
recognized as States by the rest can take parhdnirternational society: mutual
recognition is crucial. An unrecognized essentightes is also deprived of the
consequent socialization with the others and can loger take part in the
intersubjective construction of international idées. Hence, a State can be put aside
because its identity conflicts with what the intranal society considers proper or
legitimate for a State.
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So far, the international society has been consiles formed only by States.
However, in the current globalized world Statesndb seem alone in the formation of
identities. According to Rosenau, there are twofeddint sets of actors in the
international stage: the traditional State-centvirld, organized and institutionalized
(2006: 41); and thenulti-centric world(2006: 42), composed sbvereignty-free actors
such as multinational corporations, transnationald¥ and ethnic minorities. The clash
between the two derives in Rosenanisdel of turbulenc€2006: 55), in which an
autonomous multi-centric world has emerged as apetitor of the long established
State-centric world. This can be applied not oolyite material dimensions but also to
the processes of formation of ideas described byctinstructivists. Following Badie
and Smouts, there are some transnational actotstrih@o obtain the allegiance of
individuals (1992: 48) as legitimate political anitities. They are what Badie defines as
entrepreneurs identitairegBadie, 2009). This is problematic for the intdioaal
society of States, based on the Westphalian pilegipecause they question the basic
collective idea of the State as the basis of worlder. However, most times, identity
entrepreneurs do not suppose an immediate thretitetaeollective identities of the
international society simply because they are tao from fulfilling the five
characteristics that Wendt attributes to a StabeisTidentity entrepreneurs’ capacities
to challenge the State-centric world are small carag to the firmly established inter-
State ideational structures. However, what happémn a non-State entity takes the
form of a State? This is precisely the case ofdlamic State, studied below.

Identities and legitimacy: a social analysis of théslamic State

To analyse the Islamic State from a social pointiew it is possible to start by
answering the question whether it accomplishedivieecriteria for essential States put
forward by Wendt. As seen, this “essential statdhaman be regarded as the pre-
requisite to be considered a member of the intemnait society. As the five conditions
are very close to the five effectiveness criteoiastatehood reviewed in the second part,
it is clear that the Islamic State fulfils considelly well all of theni®. The only
conflicting point is that the Islamic State has heen granted recognition by any other
State: it lacks the external dimension of sovergighhus, the Islamic State could be
regarded as an “illegitimate essential State”. Hmreto be more accurate, its leaders
have not sought recognition in any moment. Thishis key difference between the
Islamic State and all the other essential States #ne also excluded or partially
marginalised from the international society, froontliland to Kosovo.

Indeed, all the candidates to be members of thegnational society try to be
regarded as “legitimate”, this is, they try to makear to the rest of States that they not
only fulfil the legal criteria for statehood, butsa that they will accept all the
components of the international order. As seenulf8theory, this order is sustained
thanks to three elements: common interests, a fsetiles and institutions. Thus,
candidate entities will argue that they share throon interests of the international
society, that they are willing to respect its rubesl that they are looking forward to take

** Wendt's five conditions were an institutional-legal order (1), a monopoly on the legitimate use of
organised violence (2), an organization with sovereignty (3), a society (4) and a territory (5). “Society” is
similar to the “permanent population” condition seen in part Il. On its turn, sovereignty is close to
independence combined with the capacity to enter into relations with other states (see Crawford, 2006:
62-70). The institutional-legal order and the monopoly on the legitimate use of organised violence can
be equalled to the government criterion. For a deeper analysis of the last two elements, see March and
Revkin, 2015.
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part in the institutions that enforce them. On tloatrary, the Islamic State considers
that those elements of order are illegitimate hasanly source of political legitimacy is
the Islamic concept d#mmahand the expansion of tizar al-Islam

Hence, it is not only that the international sogietpudiates the Islamic State, but also
that the Islamic State rejects it. The Islamic &tdn be considered one of the identity
entrepreneurs that are challenging the State-cemttier. In fact, Badie and Smouts put
theUmmahas the main example of challenge to the traditiallegiance of individuals
to States (1992: 48). However, at the moment thédfighed their work, there had not
been any concrete attempt to found a caliphateintihal cell of theUmmah Now, as
Cronin states, the Islamic Stageeks to challenge the current international orderd,
unlike the greatly diminished core al Qaeda orgatian, it is coming closer to actually
achieving this goa{2015: 97-98).

From this it derives that the Islamic State hasrespect for the international
norms and institutions. From its perspective, titernational organizations and regimes
—Buzan’s secondary institutions- are a producthef\Western, Christian world, whose
leaders arecrusaderd* who try to impose their values and political regsnto the
Muslims. In addition, the Islamic State also dismes the rules of the international
society that these institutions try to implemeneTclearest example is its systematic
violation of international law. As said, internatad law is the corpus of norms most
intimately tied to the international society, besaut is the clearest expression of the
sharing of interests (Bull, 2002: 134). When tHartsc State disregards the legal norms
of the international society, it does so to tatgetsource of legitimacy from which they
come from. For instance, the norm that bans theafiserce in a proclamation of
independence, which has been studied in the legalag one of the conflicting points
of the Islamic State with international legalitg, violated by the organization as a
rejection to its ultimate significate. This is, a&ey element of the current international
order. The same happens with other rules, suchoaal malues. Here the example could
be the treatment that women receive under the gowent of the Islamic State. A report
of the watchdodduman Rights Watcfrom April 2016 revealed that both non-Muslim
women -such as Christians and Yazidis- and the iMushes are obliged to follow an
extremely severe code of conduct (the non-Musli@ iar addition used as sexual
slaves). In the two cases, the Islamic State isimgaglear to the international society
that its norms cannot be applied to them, becdweedre illegitimate.

Hence, the Islamic State rejects both the instingiand the norms of order
established by the international society. What kagpwith the “common interests”,
which are thestarting pointof order (Bull, 2002: 64)? Surprisingly, the Islanstate
can be argued to have at least a common interéistt@ members of the international
society: its own survival. This goal is common toy abrganization, and it has been
studied from a multiplicity of perspectives, frontates (Morgenthau, Bull or Wendt
study it on their respective works in internationglations) to political parties (see for
instance Michels, 1969; or Downs, 1957). Howeviee, survival of the Islamic State
and the survival of the international society aretumlly exclusive, as both are

** See for instance Dabiq (the Islamic State’s magazine) issue 8, where the term “crusader” is used
dozens of times. Even Skyes and Picot, the fathers of the well-known territorial agreement, are accused
of being crusaders (page 4) [online] Available at: https://azelin.files.wordpress.com/2015/03/the-
islamic-state-e2809cdc481big-magazine-8e280b3.pdf [Accessed 30 May 2016].

* Human Rights Watch. 2016. Iraq: Women Suffer Under ISIS [online] Available at:
https://www.hrw.org/news/2016/04/05/irag-women-suffer-under-isis [Accessed 30 May 2016]
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grounded on opposed views of the legitimacy of dander. Thus, the only institution
in which both can pursue the common interest oigal is war. War is usually
considered by the English School as a primarytutgin: war is the institution for the
final settlement of differenc€®vight, 1979: 112). Nevertheless, as Buzan argoesy
its legitimate usédhas become more and more problematic as the itit@mah society
develops secondary institutions and gains stre{2§id4: 196).

All in all, the fact that the Islamic State and thé&rnational society share the
institution of war is ineludibfé. The Westphalian system was in fact the result of
decades of wars and misery in Europe. Those ware wkimately produced by
ideological, religious and political disagreement#imately, on different views of
world order’. As then, the war between the international spaeat the Islamic State is
a product of different visions on how order must dgreunded and implemented.
Therefore, it would be possible to imagine that pinesent war could also produce a
new world order, as the Thirty Years War is saidhéve produced in Europe, or result
at least in the accommodation of the Islamic Stateday’s Westphalian order.

Two objections can be made easily made to thismaegi. First, the Islamic
State, following the same reasoning used here, wdler negotiate with the
international society because its legitimacy deyifeom trying to destroy it; and
second, the Islamic State does not have the measisstain and eventually win a war
against the international society. While the secomel is very difficult to refute, the first
objection could be rejected if it is considered theory of political organizations put
forward by authors such as Michels (1969) and Do(@®%7). In their analyses of the
organization and goals of political parties, batithars concluded that, once they set up
and consolidate internal structures, parties temgursue their political-ideological
goals only when their own survival as an organisais assured. Thus, an instrumental
goal (the party structures) becomes the ultimajeatibe. Applied to the Islamic State,
it could also happen that the organization will @ually try to assure its own survival
while putting aside its ideological goals. As tlsaimic State structure is currently
based on the form of a State, as has been argrmdytiout this paper, the Islamic State
would seek to survive as a SthteThis is, it will try to preserve its “essentialage”
attributes. If this happens, it would be tacitljering its ultimate goal of achieving the
political realization of th&Jmmahand could be gradually included in the world order
In fact, it would not be the first case of a didgiup actor to be finally settled in the
international society. As Stephen Walt argues, Itheemic Stateis just the latest in a

36However, it must also be considered that the Islamic State has no respect for the “institutionalized”
inter-State war, namely the legal regulations that have been approved by States to mitigate the
damages caused by war. Those include the four Geneva Conventions of 1949, which try to protect
persons from effects of armed conflicts, and the Hague conferences of 1899 and 1907, which include
the rules governing the use of force between States. However, the group has developed its own war
rules, which claims to be based on the Islamic laws of armed conflict (March and Revkin, 2015).

*7 It is worth to be remembered that the Catholic countries were tied to the Pope and many Catholic
monarchs keep a vision of a united Europe, while the Protestants sought precisely its independence
from the Vatican.

% See for instance the argument for this possibility proposed by Rosa Brooks. She considers that many
States that are now members of the international society have been at their origins entities trying to
disrupt the international order. Brooks, Rosa. 2015. Making a State by Iron and Blood. Foreign Policy
[online], 18" August. Available at: http://foreignpolicy.com/2015/08/19/making-a-state-by-iron-and-
blood-isis-irag-syria/ [Accessed 29 May 2016]
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long line of state-building revolutionaries, stnigly similar in many ways to the
regimes that emerged during the French, Russianngsle, Cuban, Cambodian, and
Iranian revolutions(2015: 1).

Despite the apparent credibility of this argumentall the cases proposed by
Walt there was no State formation at the expensanother States, as it is happening
with the Islamic State and Syria and Iraq. As Ssateereignty is the cornerstone of the
Westphalian procedural system, it seems clear ttietinternational society will not
tolerate the existence of the Islamic State evahercase it accepted the foundations of
the current world order: the Islamic State hasci#d the most fundamental idea of the
international society, the States’ sovereignty, #mas is frontally colliding with the
identity of the international society. Its membewtose existence depend on the order
that the international society guarantees, will glitthe necessary means to close the
fissure opened, which is of an identity nature. Almd entails the complete destruction
of the Islamic State, not only as a material rgdiitit also as an idea: ideas play a
crucial role in international politics, and onceeyhhave appeared, they only need
someone else to put them into practice. This isialuo understand the determination
of the international society to put an end to tlarhic State, but can also serve as a
warning for the probable emergence of future esgibased on the disruptive idea first
introduced by the Islamic State.

Filling the legal gap through a social analysis

The Islamic State has taken the form of an esdeBtate, but unlike the
candidates to become part of the inter-State sgdteioes not seek the recognition of
States, which is the condition for accessing it. tBa contrary, the Islamic State
considers that the international society is amgilimate form of order, and tries to
destroy its institutions and rules. For its pdrg international society has arrived at the
same conclusion with regard to the Islamic Stateer&fore, the conflict between the
Islamic State and the international society magd®n as a war between two models of
legitimacy. One has been established commonlyutiirdhe intersubjective process of
(trans-) formation of ideas advanced by Wendt, &nel other one is defended
unilaterally. It is extremely unlikely that the ashic State survives to the clash, because
it has put into question not only the legitimacyoofler in general terms, but has also
breached its most basic procedural rule: the resfuecStates’ sovereignty. Thus,
following a constructivist reasoning, it is stropglolliding with the collective identity
of the international society of States. All in athe method for challenging the
international society that the Islamic State hasoduced in the jihadist imagination
(this is, taking the form of a State), will probghliontinue to suppose a danger for
world order, at least from the dimension of ideas.

However, under a theoretical point of view, thet fdmat the Islamic State and
the international society share a common institytiwar, caused by their conflicting
survival goals, is interesting because it couldvéea door open for an arrangement
between different views of world order, as happeimetlVestphalia. If this case ever
arrives, it would mean that the Islamic State i¢eab take part in the process of
collective shaping of ideas of the new internatisgaiety that will start to emerge at
that moment.

Interestingly, it can also be said that despite dbeclusions of the legal part,
international law is a crucial component of theeinational society. It can be even
regarded as its first and deepest expression. Henvévs not the only corpus of norms
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regulating the international society and it maygepthat States try to ground on legal
terms international norms that are not legal, buaroinformal-ideational nature. This

seems to be the problem in some juridical arguntienta against the statehood of the
Islamic State, such as that of Shany, Cohen andrafinf2014), reviewed in the

previous part.

Final conclusions and future scenarios

Once the Islamic State has been studied through legal and social
perspectives, it is the moment to combine thedraftthe two approaches and draw the
general conclusions of this investigation. The nmwgtortant one is the confirmation of
the hypothesis presented in the introduction. Nibis possible to affirm to have found
the elements, both legal and sociological, whictkenthe Islamic State irreconcilable
with the international society. The basis for reafing the hypothesis has been the
assertion of the paradoxical double nature of shenic State, presented at the end of
the first part. On one hand, as a jihadist actaimnits to destroy the international society
of States; on the other hand, its uniqueness resndine fact that, in order to do so, has
taken the form of the members of this society.

This observation has been developed in the secardtpe legal analysis, to say
that the disruptive character of the Islamic Staield be used as a legal argument to
prevent it from accessing to legal statehood. Iriiqdar, it has been argued that the
organization —the Caliphate- is based on sourcdsgitimacy that are not compatible
with the principles of international law. Those #re politicalUmmahand the just fight
betweenDar al-Islam or the Muslim world, andDar al-Harb, the land of the
unbelievers. These ideas inherently collide witle thasic principle of the equal
sovereignty of States (article 2.1 of the UN Chaytas well as with othédundamental
rights of StategShaw, 2014: 153). In addition, there are othgalle@easons to not
recognise the statehood of the Islamic State, namheit it fails to comply with the
legally-defined “legitimacy exceptions”: it is nat colonial territory, and thus cannot
pass the salt-water test; and in its formationag broken the crucial international law
rule of the non-use of force.

However, it seems that the Islamic State has baenally deprived of statehood
mainly using political criteria. As Jure Vidmar ag®d, this has been possible because
of an entanglement of democratisation with state creati@®13: 26): if the
international society accepts a declaration of peselence, the candidate entity is
considered a State under international law eveit fails to fulfil the traditional
effectiveness criteria. Instead of grounding theialeof statehood through a legal
argumentation, the international society has megslgried out a politically-driven
collective unrecognition. Shany, Cohen and Mimi@dearly show it when they point to
anunwillingness of States to recogn{2€14) as main reason to not grant statehood.

Some evidence of the validity of Vidmar’'s theoryslaso been found in Africa
(Jackson and Rosberg, 1982) and Bosnia (Akande3)20his would mean that the
international society uses an intersubjective, rmfa, notion of legitimacy as the
ultimate criterion for granting or denying stateoegitimacy can indeed be codified
into law, as seen through the “legitimacy excestidor statehood. However, the sense
that “legitimacy” often takes in State recognitiprocesses —including the case of the
Islamic State- has little to do with legality andoawith the subjective political factors
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tied to recognition (Shaw, 2014: 323). This Stat@cpce puts into question the views
of prominent jurists such as Shaw and Crawford, w&i@nd that recognition by other
States is mostly declarative, not constitutivestatehood.

Even if the intrinsically legal analysis proved tme only of secondary
importance to understand the reaction of the iat®wnal society to the Islamic State, it
cannot be said that international law is irrelev@nt the contrary, in the third part it has
been found that legal norms are its first and ohé@somost crucial components. As
argued, if the Islamic State is so fiercely breaghinternational legality, it is also to
send a message to the international society: i eha¢ recognize international law as
legitimate. The problem in the Islamic State’s ett@bd case only comes when jurists
try to make law out of international norms thatra have a legal nature.

All'in all, even if difficult to ground on intern@nal law terms, the international
society has made clear that it does not regardistamic State as a legitimate State. In
the third and last part it has been argued thatdidradictions of the Islamic State with
the international society go much further than leggpects, and result in a general
rejection to the current world order, including itsles —legal and non-legal- and
institutions (Bull’'s second and third elements ofley). Hence, as the international
society and the Islamic State hold incompatiblaovis of world order, they try to
destroy each other. This is because the Islamite $i@es not share or intend to share
the common identity of the international societyhieth ultimately is what defines the
interests of its members (Wendt, 1992: 398). Onctivdrary, the same existence of the
Islamic State can be said to be a rejection ofcthiilective identity of the international
society. In fact, the Islamic State could even beaztion to it. Odd Arne Westad wrote
that, paradoxically, the confrontation betweentthe superpowers during the Cold War
contributed to shape the radicalisation againsh lait them in the so-called Third
World. Now, the radicalised identities have becamgcally importantto understand
their perceptions (2005: 396). Many of the ThirdWloactors define themselves in
terms of opposition to the idea of order sharedhgyinternational society of States,
then organized around the two Cold War superpottdrence, the Islamic State could
be the ultimate radical response to this world orde

However, if the Islamic State is relevant in todaworld politics, it is not only
by the revolutionary character put forward by Wedstahich shares with many other
Jihadist groups. It is also because it is the firse in many years —perhaps the first
time evef’ that an entity possessing an alternative visiowarld order has the power
to erode so deeply, both in theory and practice, rtftodel of order of the current
international society, still rooted in the Westphal system of national States. The
Islamic State is founded on a completely differgmirce of political legitimacy and can
be considered as a consolidatddntity entrepreneu(Badie, 2009), with the effective
capacity to put into question the monopoly of What@n States as the only legitimate
authorities in world politics. Thus, in the domahmaterial elements, the Islamic State
is close to be a State because it considerablysfalli its effective attributes, as seen
through the analysis of the five legal effectivenesteria for statehood and Wendt's
five attributes of States. However, on the domdindeas, it is extremely far from

9 Following Bull, despite its enmity both the United States and the Soviet Union stuck to the
foundations of the international society (2002: 154).

01t will depend on which moment is taken as the starting point of the international society. Bull refers
to the world international society as a phenomenon of the 20" century (2002: 36).
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becoming a State because its identity frontallyide$ with the idea of legitimate State
that the member States of the international sotiate.

As Kissinger recognizes in the conclusions of Werld Order the current
model of order is being questioned and fragmenRebuilding it isthe ultimate
challenge to statesmanship in our tig2014: 371). In case of failure, Kissinger argues,
different spheres of influences with particulaustures and forms of governance will
emerge, each one based on different rules and at#lyy on different sources of
legitimacy. In this scenario, it would be possibdesee the radical Islamic model of
order battling against the Westphalian one. Alkih this vision is not far from what
Huntington predicted in his famo@ash of Civilization%-.

However, how probable is this? Three future scesaran easily come to mind.
The first one is the most probable: as said in tthed part, the Islamic State has
threatened the international society too deeplegttdt exist. Therefore, its members will
strive until it is completely destroyed as an gniiith State-like characteristics. They
will do so through the only international institni that both visions of order have in
common: war. When the Islamic State losses itstdeyr the material menace to order
will have been eradicated, because it will no longave the form of an illegitimate
member of the international society grown at thpesse of other members. It will
become another Al-Qaeda: an actor that rejectsvtiréd order and that is capable of
causing moments of panic, yet powerless to threthiemoundations of the international
society. However, in this scenario it is key theténto account that, even if the Islamic
State is swept away from the Earth, its foundatiodaa will probably persist. As
March and Revkin pointed, thanks to the IslamicteStactory in the jihadist
imagination will look more and more like the deeaon of liberated wilayat
[provinces of the caliphateintil those patches are woven into a single mactleering
the entire Ummah (2015). As the constructivists emphasizeasd have material
consequences, and once the Islamic State disapjieadea will probably remain and
someone else would apply it again sooner or latence, the Islamic State has already
created a fissure in the international society, tha¢ may be very difficult to close.

The second scenario would entail the survival & tblamic State after an
agreement with the members of the internationalespcThis case entails the de-
radicalisation of the Islamic State. Its leadersuldoadopt (relatively) more moderate
Islamist postulates, close to the Egyptian MuslimtBerhood or the Saudi Wahhabists;
and they would start developing common interestth wihe international society,
ultimately leading to the sharing of its rules anstitutions. This would result in the
incorporation of the Islamic State to the interoa#l society and its processes of
collective shaping of ideas —and thus, identiti€kis possibility is very unlikely
because even in the case the Islamic State adbetsutes and institutions of the
international society, it has emerged at the expeaisothers members’ sovereignty,
thus breaching the most basic Westphalian proceédueafor international order. If the
members of the international society acceptedglammic State’s existence, they would
be acting against their own shared identity, bowWer their equal and inviolable
sovereignty. Thus, it is to be expected that thélytry, in any case, to put an end to the
existence of the Islamic State.

o According to Huntington, after the Cold War the fundamental source of conflict [...] will not be
primarily ideological or primarily economic. The great divisions among humankind and the dominating
source of conflict will be cultural (1993: 22).
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The third possibility would entail a military viatp of the Islamic State against
the international society. This is the most extrigmmlikely case for obvious military
reasons. However, in the theoretical scenario irthvthis happens, it would mean that
the international society will have to co-exist hwen intrinsically different model of
order, not based on the procedural Westphaliansrulgternational law and the
increasing interdependence patterns, but on coeiplelifferent foundational ideas.
This is the case in which Huntingtorash of Civilisationsvould materialize. Then,
the international society as a world-wide phenomenould cease to exist because
there would be no global consensus on what isdbetity of the legitimate political
authority. The inter-State society would be subttd by an international system based
only on interactions of conflict and cooperatiomnstituting a terrible setback for
current cooperation and management of world affallsmately, this disruption would
necessarily bring another model of order to sulttstithe previous, Westphalian one.
With it, the foundations of a new type of interoatl society, based on different rules
and institutions, would appear.
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